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es arranged that great judicial continuity will be ensured, and 
Current Topics. in this way a renewed popularity with the business world 
The Commercial Court. regained. It would be a matter greatly to be deplored if 
ic ao eae ... the Commercial Court which in the past has done such excellent 
. ruts tribunal, which = ee regarded a8 a Separate entity — sorvice to the mercantile community should in any way fall 
in the legal sphere, but is really only one of the various branches dite ll tix hads Aadnes off ative i weaned ender Ue. Jastion 
of the King’s Bench Division, was designed for the speedy ; 
determination of commercial cases, and is really of com- 
paratively recent institution. Lord Chief Justice Conertpce, Chancery Division: Rearrangement of Business. 
in whose regime it was set on foot, looked coldly upon it, Tue reduction of the number of judges in the Chancery 
taking the view that there was nothing peculiar about | Division of the High Court of Justice to five has led to a 
mercantile litigation calling for any special qualifications | rearrangement of business which will take effect from the 
on the part of the judge before whom cases of this kind — beginning of next term. The distinction between long and short 
might come. The commercial world did not share this | witness actions will be abolished and the judges will be 
optimistic view of judicial knowledge, and when one or two divided into two groups of two each, the senior judge being 
cases with a commercial flavour came before a certain judge, | attached to neither. In each term one judge from each 
and he betrayed such a pitiful lack of knowledge of even the | group will take witness actions, and one judge from each 
most elementary principles of mercantile law, being unaware, | group the non-witness list, while the senior jutlge will deal 
for example, of the difference between a charter party and | with witness and non-witness work as occasion requires. 
bill of lading, it was not in the least surprising that city | Group A consists of BENNETT and Stmonps, JJ., Group B, 
merchants fought shy of submitting their disputes to a court | of Crossman and Morroyn, JJ. Bennerr, CrossMAN and 
presided over by a judge so totally unfamiliar with even the | Stmonps, JJ., will continue to deal with the company work, 
rudiments of commercial law and documents. It then came | and Farweti and Morton, JJ., with the bankruptcy work. 
to be realised that if city merchants were to be wooed back | The Manchester and Liverpool work will be dealt with by the 
to the courts instead of submitting their difficulties to | two judges in Group A. The Chancery Chambers hitherto 
arbitrators, the courts must make provision for them by | attached to Bennerr, Crossman and Simonps, JJ., will 
providing a judge or judges who knew intimately the law | be the chambers attached to Group A. The Chancery 
relating to business questions, especially those relating to | Chambers hitherto attached to FarweLit and Morton, JJ., 
shipping and insurance: accordingly Mr. Justice Maraew | will be the chambers attached to Group B. From 
was installed as the first judge of the Commercial Court. | Ist January, 1939, the Chief Master (Master HoLLanp) 
It was a happy choice, and under his presidency the court | will be attached to all the judges and will deal with all 
proved an immense success. The judge was familiar with applications made under the Adoption of Children Act, 1926, 
the class of litigation with which he had to deal: he dis- | all applications as to removals and appeals from the county 
couraged prolixity in pleadings and in speech, and all this | court under s. 10 of the Guardianship of Infants Act, 1886, 
made for rapidity in the disposal of the work. To the court | and application for transfer of causes or matters from one 
when he was the judge were attached such eminent advocates | judge of the Chancery Division to another under Ord. 49, r. 1A. 
is JosepH Warton, J. A. HAmILToN and T. E. Scrutron, | Masters Hottoway, WittMorr, JeLF and TREHEARNE 
each of whom was destined in turn to occupy the seat which | will be attached to the chambers of the judges in Group A : 
had been occupied by Mr. Justice Maruew till he was moved | while Masters Newman, Hottanp, Hawkins and Mosse 
up to the Court of Appeal. More recently a sense of dis- | will be attached to the chambers of the judges in Group B. 
appointment has been felt in connection with the court, | The matters which will come before each master are indicated 
especially in the lack of continuity with the judges taking — in the notice set out on p. 1055 of the present issue and need 
the work in it. To meet this criticism it has now been — not be particularised here. The arrangement of the work 
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FARWELL, 
BENNETT 


between the learned judges next term is as follows : 
J., at the beginning, will deal with witness actions : 


and Crossman, JJ., will take the non-witness work: and 
Sruonps and Morton, JJ., will take witness actions. 
The Law of Libel. 

WE recently alluded in these columns to the Law ol Libel 


Amendment) Bill, which seeks to amend the law relating 


o libel and slander in various ways, 


particularly with a 
The text of the 
measure Is now available and it may be convenient to give 


i fuller 


view 


to discouraging speculative actions. 


indication of its contents than was possible on the 


former occasion. It is proposed to limit the liability of 


other defendants 
where there has wrongful intent or 
e. Under the Bill the 


rs and the like, who distribute publications which 


writers. actions 


publishers, and any 
for libel to cases been 


liability of newsagents, 





happen to contain libels, is limited to cases where the publica- 
known to contain the libel. or is known. or ought to 
to be of a character likely to contain a libel. The 


Bill also proy ides that a plaintiff in an action for libel or 


Tion 
be known. 


] l 


slander shall not be entitled to recover damages unless he 
idence that his reputation has suffered or may 
than 
damages, unless the judge makes an order to the contrary. 
The protection afforded by s. 4 of the Law of Libel Amendm«e nt 
Act, 1888, be extended to 
of all proceedings, such as those of tribunals under 
modern statutes, to which the public are admitted and to 
copies of documents to which the public have access, when 


reports are in the public interest,” 


b| 1 
sutfer: and thé 


Ta plaintiff shall not recover more cost 


1S sought to i newspaper reports 


Various 


1 
suct 


and also to newspaper 
proceedings of public meetings, including the 
The Bill also seeks to abolish 
on between written and spoken defamation 
: It has been 


reports of 


meetings of public companies. 


the distinct 


ards the necessity of proving special damage. 
} ised that the measure is not designed In any way to 
eaken the protection which the law of libel at present 
properly affords, and that it is not merely a newspaper 
Bill, 

riting and publishing, including authors, reasonable pro- 
against those who bring frivolous libel actions in the 


ts purpose being to give to all who are concerned with 


obtaining some damayes, although they are in no 
The Bill has 


been put down for second reading in the House of Commons 


position to pay the costs if their actions fail. 


on 3rd February. 
News paper Shares. 


Brie} 


troduced in the 


vhich was 


December. 


short Bill 
13th 
The measure, which would be known as the Companies Act 
1929) Amendment Act, 1938, 


of s. 68 of the Companies Act, 


mention should be made of a 


House of Commons on 
provides for the amendment 


1929, by the insertion of a clause 


to the effect that in the case of news agencies, newspapers and 
periodicals it shall be illegal for shares of any desc ription to be 
registered in the names of nominees, or otherwise than in the 


names of the actual shareholders. 


Liability on conviction to 


alty of not less than £10 for each pound’s worth of shares 
correctly registered is prescribed for failure to comply with 
the provision. Captain {AMSAY stated that the object of the 
Bill was to prevent the manipulation and control of * news 


he made no charges, but the Bill was to 


i there Was one Dy bi 


or their own ends 


eliminate the risk finance, whethe 


o 


group consisted of British, foreign or international 
He emphasised that the Bill was not discriminatory 


It was confined to the report of the news in it 


nahciers 


any Way 


ous forms because the mishandling of news could be used 


wo wavs, both gravely affecting the public welfare 


The public, he urged, had a right to 


ncelal and political. 


know who controlled the presentation of news and what 
fluences were work behind it. The motion for leave to 
oduce the Bill was carried by a majority of 151 to 104. 





The Housing (Rural Workers) Acts. 
2ECENT figures concerning the operation of the Housing 
(Rural Workers) Acts show a gratifying increase in the number 
During the quarter ended 
applications reached the 
hitherto unprecedented figure of 2,410. The number of 
vranted during the same pe riod was 1,160, and 
record. Corresponding figures for the same 
1937 were 1,349 and 1,004 respectively. It is 
stated that the Acts have enabled 20.321 cottages in 
England and Wales to be re-conditioned by the owners. 
The total for S« otland, published some time ago, Was 27,639. 
seems to have been recently a considerable falling 
off in the number f applic: tions received by local authorities 
The recent increase in this country may well 
be attributed to the increased facilities im this direction 
Housing (Rural Workers) Amendment Act, 
Ministry of Health to 
ges which the Acts 
which 
* New 


increased 


of applications for assistance. 


r 


30th September the number o 


applications 
this was also a 
quarter of 
now 


hut there 


over the Border. 


provided by the 
1938, and to the means taken by the 
of owners the advant 

distribution of the 


bring to the notice 


offer by 


refers hee 


1 
booklet To 


-entitled 


Systematk 
has been made in these columns 
Homes for Old.” Whatever be the 


activity in this direction, which secures at once the adequate 


cause, the 
housing of the agricultural worker and the preservation of the 


amenities of the countryside, is matter for satisfaction. 


The Coal (Valuation Procedure) Rules, 1938. 

On 14th December the Special Orders Committee of the 
House of Lords decided to report that the draft 
(Valuation Procedure) Rules, 1938, could not be passed by 
the House without there was no 
need for further inquiry before the House proceeded to a 
decision on the resolution to approve the rules. Paragraph 14 
1938, empowers the 


Coal 


pe ial attention, but that 


of the rk l 
Central Valuation Board to make, with the approval of the 
Board of Trade, rules for purposes in connection with paras. 11, 


rd Schedule to the Coal Act, 


12 and 13, which embrace the procedure to be followed by the 
Regional Valuation Boards, and requires a draft of the rules so 
each House of 
Obj ctions were taken to the rules at the 
Lorp Maucuam, L.C., 
it was intimated, 


made to be submitted for approval by 
Parliament. 

: t . 4 
meeting just referred to, which sald 


was due to a misapprehension, The rules, 
only required certain information to be furnished which might 


valuation boards when they started the 


be of ust to t he 


valuation, and it was a complete mistake to suppose that a 
request in the rules for information had any effect upon the 
true construction of the Coal Act which bound the valuers. 
All that the rule 


Ol COai TrOvVaities 


required was that estimates as to the 
amount receivable in 1942 and at subsequent 
dates should be given. They were necessary and proper for 
isting the valuers to ascertain the values 
, and to say tha dtra vires 
was in the nature of a mare’s nest. The point of construction 
was alluded to by the Kart or Munster, the Paymaster 
General, when the draft rules were before the House of Lords 


the purpose ol as 


¢ 


Oi | 


the various holding t they were 


The question, it was intimated, 
interpretation of the first part of s. 7 (4) of 
‘The value of a holding shall 

holding might have 
if this Act had not been passed and 


on the following Tuesday. 
turned upon the 


which provides : 


the Coal Act, 


be taken to be the amount which the 
been expected to realise 
old on the valuation date in the open 


selling as willing 


the holdin uy had been 


by th existing owners thereol, 


market 
vendors to a willing purchaser, under a contract providing for 
The inter 


completion thereof on the vesting date 
rules was that the 


pretation adopted for the purpose of the 
valuation date what the 
On the other 
he proper value was 


purchaser must consider as on the 


properts worth on the \ ting date. 
hand, thie it y had Dee] 


without taking 


i submitted that 
any account of the fact 
The 


matter of 


at the valuation date 


property did not pas for three and a half years. 


latte! lew t was urged, was untenable as a 
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construction, since it gave no meaning to the last phrase in 
the above cited portion of the Act, while such an interpretation 
would give quite artificial results. The motion that the 
special order, as reported from the committee, be approved 
was agreed to, and a resolution approving the draft rules was 
passed in the House of Commons on the same day. 


Local Government Superannuation Act, 1937: Minister’s 
Decisions. 
FurtTver decisions of the Minister of Health 
Local Government Superannuation Act, 1957, and the Loca! 
Government Superannuation (Administration) Rules, 1958, 
may be shortly noted as follows: A Superannuation Joint 
Committee under Art. 6 (3) of the Regulations appealed against 
a decision of a Joint Hospital Board to the effect that certain 
probationer nurses would not, if they remained in the posts 
then occupied, become contributory employees within the 
meaning of the Act. On appointment the nurses were required 
to enter into an agreement for service for a period of two years 
which would not, in regard to them, terminate until after 
Ist April, 1939. The Minister dismissed the appeal on the 
ground that the terms of the appointments did not in any way 
provide for the continuation of the employment for more than 
two years, and that the provisions of s. 50 (1) the Act 
applied. Another case was that of an inspector in the water 
department of a local authority who appealed on the ground 
that a period of previous employment with a water company 
had not been reckoned as service for the purposes of the Act. 
The appellant entered the service of the corporation in 1919. 
In 1920 the undertaking of the water company was transferred 


under the 


ol 


under a local Act to a water board which, by a local Act of 


1934, was empowered in the event of its adopting the Local 
Government and other Officers’ Superannuation Act, 1922, 


to recognise for the purposes of that Act previous service of 


any of their employees with the company. The employee 
contended that the same right should extend to him. ‘The 
Minister intimated that the powers conferred on the water 
board by the Act of 1934 were limited to employees in the 
service of the board when the Act of 1922 was adopted and 
could not be applied to the case of the appellant whose appeal, 
having regard to the definition of “ local authority” and 
‘service ’ in s. 40 (1) of the Act of 1937, was dismissed. 


Recent Decisions. 

In Attorney-General v. Canter (The Times, 20th December), 
the Court of Appeal (Sir Witrrip Greene, M.R., and Fixtay 
and Luxmoorr, L.JJ.) upheld a decision of Lawrence, J., 
to the effect that s. 1 of the Law Reform (Miscellaneous 
Provisions) Act, 1934, applied to a claim by Crown 
founded on s. 30 (1) of the Income Tax Act, 1918, and that 
proceedings commenced after the taxpayer's death for the 
recovery of the penalties and treble tax on his income from 
all sources for the years in question, liability in respect of 
which was subsisting at the date of the taxpayer's death, 
did not constitute a cause of action in tort within s. 1 (3) of 
the above-named Act. Judgment for the Crown 
accordingly aflirmed. 


In Dann v. Hamilton (The Times, 20th 
AsquirH, J., held that the maxim volenti non fi) inj 
not apply to one who embarked in a car with knowledge 
that the driver, through drink, had materially reduced his 
capacity for driving safely, and the learned judge accordingly 
awarded damages to the plaintiff in respect of persona! 
injuries sustained owing to the negligent driving of the 
defendant's husband, who was killed as a result of the accident 
in which the plaintiff was injured. 

20th 


In Lovell v. Williams (The 
Court of Appeal (Scorr, MacKinnon and pu 
reversed a decision of MACNAGHTEN, J., who had 
all further proceedings to be stayed in an action by one whose 


the 


Was 


December), 


rid did 


the 
J.) 


ae 
directed 


Times. December). 


Parce, L.J 


' 
| 
| 


claim for personal injuries arising out of a road accident had 
been settled in the county court and who claimed the righ 
to bring an action in the High Court mor 
serious injuries arising out of the same accident from which 
he alleged he was subsequently found to be suffering. The 
Court of Appeal intimated that, since such an action did not 


+] 
th 


in respect of 


obviously amount to an abuse of the process of the court, the 
order appealed from was wrong. 
Piccadilly Hotel. Lid. (The 


claim fo 


In Journeauc and Another v. 
Times, 20th December), STaBLe, J., 
damages for alleged negligence and breach of duty in supplying 
food, which the plaintiffs said was not fit for human con 
sumption, on the ground that the plaintiffs had not adduced 


negatived a 


to show that the defendants had failed to tak 


any evidence 
The learned judge observed that li 


reasonable precautions. 
defendants had taken every reasonable precaution, and that 
the plaintiffs had not satisfied him that there was 


at all the matter with the food supplied. 


In Chisholm . London 


anytoaing 


Passe ger Transport B ) wrd 


(p. 1050 of this issue) the Court of Appeal (Scorr and 
Mackinnon, L.JJ., pu Parca, L.J., dissenting) reversed a 
decision of Hinpery, J., (82 Sou. J. 396), and held that a boy 


aged 15 years, suing by his father, was not in a position to 
recover damages in respect of injuries by being knocked down 
on a pedestrian crossing by an omnibus driven by a servant 
of the defendants. Bail yOo¥. Geddes [1935] i K.B. 156 
which was not concerned with the duty of the pedestrian sfill 
on the footway not to embarrass approaching traffic by 

ape 


suddenly stepping on to a pedestrian crossing, distinguished. 


(p. 


AUSON 


t 


1050 of this 
and GopparRp, L.JJ 


In Kearry v. Pattinson issue 
Court of Appeal (SLESsER, CL 
upheld a decision of a county court judge to the effect that 

defendant had committed wrong by 
refusing to allow the plaintiff to enter the defendant's land for 
the purpose of recovering a of 
ferre nature, and the qualitied property which the plaintiff 


not any actionable 


; — | ) a= 
sWarln pees, Bees were 


| , 
hen they swarmed In a 


place to which he had no right to follow them. 


had in them when hived was lost w 


In Re an A pplication by Sherwood Colliery Co; Lid. (7 C 
Times, 21st December), the Railway and Canal Commission 
(WROTTESLEY, J., Francis TAyYbor, K.C., and Sir 
FrRaNcIS DUNNELL) granted an application for the right to 
work certain coal and for ancillary rights in \ 
therewith, and declined to accede to the request of the Coal 
minimum should be reserved fron 


1 


vesting date under the Coal Act, 1938 


Sir 
mnection 
Commission that a rent 
Ist July, 1942 


and that 


within ten years to sink further shafts to enable coa 


1 
ne 


{ 
an obligation should be imposed on the appucants 


lower seams, the subject of the application, to be properly 
developed. It 


now before the court the liberty to apply would extend to t 


was intimated that in this and all other cas@s 


Coal Commission. 

In Swettenham (Sir) F. H. v. Swettenham (Lady), C.8 r} 
Times, 22nd December), Henn Cours, 
Registrar's report as to the maintenance to be provided unde 
s. 10 (2) of the 1937, by 
who had obtained a decree of divorce on the ground oO} 


+} 


J., confirmed 


ee. , 
DV a husband 


Matrimonial Causes Act, 


wife's incurable unsoundness of mind. The report provid 
that a st 
(who was nearly eighty) should be expended on an annuit 
earned judge held that the court had power to 
ords of the Supre 


inter alia 





ted amount of the capital of the w 


for her, and the 


make such an order having regard to the w 


Court of Judicature (Consolidation) Act, 1925, s. 190 
Land Registration. 

THE attention of readers is drawn to the fact ti 
ufter Ist January, 1939, registration of title to | 
County Borou of Croydon w hy ompulso 
The order whereby compulsory registrat 
is to be introduced is set out on p. 1055 of the pres . 
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“Sale or Return.” 


AN interesting question of construction in connection with 
s. 18, r. 4, of the Sale of Goods Act, 1893, 
case of Nelthor pe vy. V. A. and J. A. 
Mr. Justice Greaves-Lord, on 14th and 16th November. 

On 20th July, 1938, the 
received from the plaintiff some pictures, under a memorandum 
which said the pictures were handed over * on sale or return 
within seven days, at the following prices then 
followed a list of the pictures with prices marked opposite 
them. On 27th July the plaintiff extended the time, by 
letter, to 4th August. On 3rd August the 
servant, a clerk, wrote to the plaintiff as follows : 
Mr. Tooth’s intention to return your pictures to you to-day, 
but unfortunately he was taken ill with pleurisy over the 
week-end and will not be back at the office for at least three 
As his brother, Mr. Jack Tooth, is away 1) Ireland 
until the end of next week it will be impossible for the pictures 
to be returned by 
let me know if you would prefer to have them returned by 
rail.” The plaintiff re plied that he had no objection to the 
pictures being returned by rail and requested that this should 


defendants, pict ure dealers, 


and 


defendants’ 
* It was 


weeks. 


road until then, so perhaps you would 


be done immediately. On receiving neither a reply nor the 
pictures, the plaintiff, on 10th August, demanded payment, 
claiming that the defendants had hought the pictures at the 
prices named in the memorandum of 20th July. 

The dispute turned on the meaning of s. 18, r. 4 (4), of the 
Sale of Goods Act, which as follows: “* When 
are delivered on approval or “on sale or return” or 
similar terms, the property therein passes to the buyer 


reads voods 


other 


(5) If he does not signify his approval or acceptance to the 
seller but retains the goods without giy ing notice of rejection, 


then, if a time has been fixed for the return of the goods, on 
the expiration of 


on the expiration of a reasonable time.” 


such time, and, if no time has been fixed, 
All the 


as the rules for determining the 


rules of 
the section are expressed 
intention of the parties 
from the contract 

Ever since the 


unless a different intention appears 
Act Was 
as to the effect ot the words 
tion’ in this 
fairly clear, 


passed t} ere has heen some doubt 
‘without giving notice of rejec- 

Before the Act the 
from decision in Woss vy. Sweet (1851), 16 
Q.B. 493. In that case all the judges (Lord Campbell, C.J., 
Patteson, J., Coleridge, J., Wightman, J.) were of the 
opinion that where goods were delivered ** on sale or return ” 


part of s. 18. law was 


the 
, 
and 


the transaction became a sale wnless the goods were actually 
returned within a reasonable time (provided no time was fixed 
in the contract), and Coleridge, J., cited Bailey v. Gouldsmith, 
Peake, N.P. 78, Severe yeYV. Lincoln Gas, Light and Coke 


Co., 6 Ad. and E. 829, in support of this opinion. 


and 
The Sale of Goods Act, by using the words * without giving 
notice of rejection * in this section, appeared to have altered 
: Benjamin on Sale” (7th ed.) says : ** It seems that 
Act the buyer may prevent the the 
notice of rejé ction without sending 
The defendants’ 
this contention. 


the law 
under the 
property by 


passing of 
merely 

’ (the italics are the writer’s). 
in Nelthor pu Tooth, was 
It was argued that their letter of 3rd August was a clear notice 
j and that therefore they had done 
them 
no sale and the plaintiff's 
and should have 
against the defendants for retaining the pictures. 


the goods hac 
Case, bys ed On 


‘yection of the picture 


needed to do to prevent property in 


passing to themselves there wa 


isconceived been in detinue 
for damage 
v. Alersandra 
the 


Way of 


rete rred to Ornstein 
Furni hing Co (1895), 12 T.L.R and claimed that 
return of the | the only 


Counsel for the plaintifi 
| 2 
ave heen 


pictures would 


preventing property passing sut the judgment there appear 
to have been based upon sper jal provisions of the contract 
Collins, J., said that 1x began with the limitation 


unless The rules contained 


a different intention appears.’ 
P} 


was raised in the 
Tooth (a firm) before 








in s. 18 were merely primdé facie rules, subject to the provisions 
of the main Under the special terms of this 
contract the defendants could only exercise the arbitrary 
right of refusing the goods by their refusal taking the shape of 
an actual within a time ” 
(at p. 128). 

While judgment in that case was given for the plaintiff on 
these grounds, Collins, J., did appear to take the view that 
s. 18 had altered the law, and, in the absence of special 


enactment. 


return of the coods reasonable 


provisions in the contract, mere notice of rejection would be 
sufficient to prevent property passing, and Mr. Justice 
Greaves-Lord, in Nelthor pe v. Tooth, the same view. 
He held, however, that although the letter of 3rd August 
indicated the of the defendants to 
return the pictures it could not be taken as being a genuine 
In stating this conclusion he referred to the 
subsequent conduct of the defendants and their failure to 
return the pictures, after sending their letter of 3rd August, 
in spite of the plaintiff's request that they should be returned, 


took 


some intention on part 


notice to reject. 


This decision appears to create an important modification 
Ale randra Furnishing Co. 

The mere use of words 
which can be construed as a notice of reje tion of the goods is 
All the circum- 
be looked at to decide 
and the fact that the 
are retained by the person giving the notice is a relevant 


of the rule indicated in Ornstein \ 


and expressly stated in Benjamin 
not sufficient to prevent property passing. 
stances of the buvyer’s conduct must 


whether the notice is ** genuine,” goods 


factor In d ciding whether it Is or 1s not genuine. 





Costs. 
WITNESSES’ ALLOWANCES 


were discussing in our last article the allowances made 


(continued). 
Wr 
to witnesses for attending the trial of an action and giving 
evidence on behalf of one of the parties. 

We have already dealt with the question of fares and hotel 
about which little argument, since 
these expenses are capable of exact proof, and all that remains 
is to determine the social status of the witness, 


expenses, there can be 
and the mode 
of travel and living that is appropriate to that witness’s 
particular stage of social elevation. 

The respect of 
his loss of time is, however, a matter involving many more 
difficulties. It is 
that so much was paid to the witness in respect of this item, 
supported by a statement to the effect that that was the sum 


um to which a witness may be entitled in 


not a mere question of producing evidence 
| ! 


which the solicitor was forced to pay before the witness 
would consent to attend and give evidence. There is a 
complete answer to that suggestion in the words of Lord 


Sterndale in the case of The Ibis VI [1921] P. 255, where his 
lordship pointed out that a witness properly summoned to 
attend to give evidence is bound to attend on payment of 
In short 
demanding adequate remuneration for 
Such a duty thrust on to 
within the jurisdiction of the English 
the 
they demand 
hall receive remuneration for their loss 


conduct money and expenses. there can be no such 


thing “uS uw WITHeSS 
serving in that capacity. SeTVICe IS 


iding 


all persons re 
and 

remuneration that they 
that they 


court they cannot bargain beforehand as to 


are to receive, nor can 
afterwards 
of time commensurate with the amount by which they are 
actually out of pocket. 

It is, however, customary for the taxing masters to allow 
the witness something approaching his actual loss involved in 
but fact, 
right to remuneration on that basis, and this is a point that 
is worth bearing in mind when the question of witnesses’ 
discussed, As Lord Sterndale 


V/, supra, the rate of wages is not an 


attending to vive evidence, there 1 , mn no strict 


bemg 
The This 


absolute measure, although it may be a 


allowance again 
obser \ ed in 


reliable guide. 
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In any event, the amount of compensation allowed to the 
witness will have to be calculated by reference to some specific 
loss, and he will not be allowed anything in respect of an 
unascertained item, such as the probable loss of business 
profits as a result of his having to attend to give evidence, 
see Nokes v. Gibbon, 5 W.R. 216. Nor, in a case where a 
person has to provide a substitute to carry on his business 
whilst he is away from it to give evidence, will the person 
Lecessarily recover the cost of that substitute. 

This problem of substitutes does not often arise except in 


Admiralty actions, or actions involving the attendance of 


mercantile marine officers or seamen. In such cases the 


question does arise very frequently, and the broad effect of 


the decided cases on the point is that the cost of providing 
a substitute is not to be allowed as a matter of course. Nor, 
for that matter, can the expense of a substitute be dismissed 
simply on the ground that it 7s such an expense, for it would 


seem that the taxing master has discretion under sub-r. 9 of 


r. 27, Ord. 65, to allow ** such just and reasonable charges 
and expenses as appear to have been properly incurred in 
procuring evidence and the attendance of witnesses.” It may 
very well be that the engagement of a substitute to perform 
the duties of the witness whilst the latter is absent to vive 
evidence is a just and reasonable proceeding for which the 
unsuccessful party must pay, and an argument along these 
lines would be the more effective if the witness 
attendance necessitated the employment of a substitute was 
an independent witness, that is, not an employee of the party 
calling him. 

In the case of the * Massilia” [1926] P. 180, the expense 
of providing a substitute was not allowed by the Court, 
because, to quote from the judgment of Lord Merrivale, * It 
Was an expense incurred because their salvage action was 
contested, but it was incident to the business of the company 
It more nearly 


whose 


rather than to the proceedings in the cause. 
approaches damages by litigation than expense of litigation.” 
The witness there who necessitated the employment of a 
substitute was the master of the plaintiffs’ which 
performed the salvage, the subject-matter of the action. If, 


vessel 


however, it was necessary to bring an independent witness 
from abroad, and counsel advised his being brought and the 
only conditions upon which the employers of that independent 
witness would permit him to attend was that a substitute be 
provided during the witness’s absence, then it seems that the 
taxing master would be justified in allowing the cost of the 
substitute by virtue of sub-r. 9, supra, 

That this course is possible is made clear from the further 
observations of Lord Merrivale in the “ Massilia” 
supra, when he observed that * I purpos¢ ly refrain, however, 
from the expression of any opinion on the general question 
whether, and in what cases if at all, expenses of such 
substitutes may be recovered as part of the costs of litigation.” 


Case, 


{s a general proposition, it may be said that the expenses of 
providing a substitute are not likely to be allowed in a case 
where the witness released is an employee of the party calling 
him. On the other hand, there is a possibility that if the 
witness for whom the substitute is found is an independent 
witness, then the of that substitute allowed. 
Again, however, it must be emphasised that if the witness is 
resident within the jurisdiction of the English courts and is 
properly summoned and is paid his conduct money, then the 
attend to however 
Sub-rule 9, supra, does, 


cost may be 


person is bound to vive evidence, 


inconvenient it may be. however, 
leave the taxing master with a wide discretion to deal with 


such an item in a reasonable manner. 
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Company Law and Practice. 
Not very long ago I had occasion to consider the effect of the 
appointment of a receiver on the current 


Some Cases contracts of a company. I want im this 


on the article to consider a kindred topic, namely, 
Contractual the position of the receiver under contracts 
Liability of a entered into by him in the course of his 
Receiver. management of the affairs of the company. 


tecelvers appointed 
receivers appointed under hand form for this purpose 
different different 
according to whether the company is or is not in liquidation. 
The cases to which | shall refer are primarily concerned with 


by the court and 
two 


4 +> ] : 
classes, and considerations aiso arise 


the rights against the 
receiver, but questions also arise as to rights against debenture 
debenture who have appointed the 


receiver of a person contracting with the 
holders or trustees 
receiver. 

The first and simplest case is that of a receiver appointed 
under hand, the compahy being and continuing to be a vOIng 
concern. The first thing to do in considering such a case Is 
to look to see whether the debenture or debenture trust deed 
under which the appointment 1s made contains words declaring 
the receiver to be the agent of the 
usually be found to be the case, but even if the instrument 
contains no express provision to that effect the same result 
will be achieved if the provisions of the Law of Property Act, 
Section 109 (2) of that Aci 
provides that a receiver appointed under the powers conferred 
by the Act shall be deemed to be the agent of the mortgagor 
and that the mortgagor shall be solely responsible for thi 
receiver's acts or defaults unless the mortgage deed otherwis 
provides. In of ten, therefore, the receiver 
will be the agent of the company and his position will be 
regulated by the decision of the Court of Appeal in D. Ove: 
an 1 Co. Vv. Cron, [1895] | Q.B. 265. 
had executed a trust deed to secure the payment of debentures 
which it had issued. The deed conferred on the trustees 


powers on the happening of certain events to ente! 


company. This will 


1925, have been incorporated. 


hine Cases out 


In that case the compa \ 


usual 
into possession of the company s property, to carry on 


company's business, and to use the name of the company. 
It was also proy ided that at any time after the right to te! 
upon the mortgaged premises should have arisen, th 


} - 


h property enargead alla 


might appoint a receiver of the 
recelver was to be °° deemed to be the 
The trustees had appointed a receiver under their po 
under the trust 
recelver opened an account at a bank in the nam 


agent of the companys 


cleed without vollg to the court. al 


company, his own name being added as receiy | 


business of the company was carried on under the 1 


a manager. This manager, without the knowledge o 
receiver, compelled the plaintiffs in the action to 
extortionate sum for work done for them by the ) 


and this sum was received by the receiver and paid 
account. The plaintiffs sought to make the receiver pers 
liable to repay the sum, but in this they failed, it being 
that the receiver had paid the money nto the a l 


as agent and without any notice of the extortio Wi 
position of the receiver was dealt with by Lord Esher, M.R 
in these words, at p. 271: * Inthe present Case the defendant 
accepted the appointment of receiver upon the t 
contained in the debenture trust deed... Is there any 

in the deed to render him personally liable in respect of 
business the carrying on of which could never be of any benetit 


He would have to account, not to the court, but 
He was called in the de 
What is the positi 


He has no doubt 


he has, for instance, power to appoint OTe! 


to himself ? 
to the persons who appointed him. 
a receiver ; but he was really an agent. 
of such an agent ? He is a mere servant. 
great powers ; 
But not uncommonly give 

an agent or { farm bailiff often has that powe 


He has power too to order goods in the name of his mastet 


servants. such a power Is 


servant. 





1042 


THE SOLICITORS’ JOURNAL. 





December 31, 193% 








but he is not personally liable to pay for them when so 
ordered.” The other judgments of the court are 
and to the same effect, and I will only notice them here to the 
extent of referring those who wish to pursue the matter to the 
last half of the judgment of lighy, Lid. 


| pass Now to another case whit 


short 


Court of 


h came before the 


Appeal a few weeks later, whe Tl that court consi ted ot the 


same three learned judges who had heard dD. Owen & ('o. Vv. 
Cronk, Supra. This case Burt Boulton ct Hayward \ Bull 
1895] ] () B. 276 deals with the position of a receiver 


The fact 
appointed certain persons who were the 
in the action to be 
The company was not in 


the le. The 
defendants 
5 ol 
The 


business TO 


appointed by court are very sim 
court had 
receivers and Mahagers of the 


a company. liquidation. 


recelvels Gave an order for voods required lor the 


the plaintiffs. The order was in writing, expressed to be given 


for the company, and the words receivers and managers 

vere added below the signatures of the defendants It Was 
clear, therefore, that the defendants were acting in thei 
capacity as receivers when they placed the order, and after 


the decision in D. Owen & Co. v. Cronk, Supra, there could 
have been no question of making them personally liable under 
the contract if they had been appointed out of court under 
ny instrument declaring them to be the agents of the 
company. The fact of their appointment by the court, 
hows Ver, made all the difference, and on thei hen U sued on 
the order placed by them they were held to be liable. Let 


What 
recelver 
the 
hound to 


us see what Lord Esher, 
is the position, he asks, “‘ of such a receiver j1.e., a 
t by the court]? He is not the 
They hin he is 
obey their direction and they cannot dismiss him, 


much they may disapprove of the mode in which he 


M.R . has to say this time 


appoln ed agent of 


company. ado not appolnt not 


however 
Is Carrying 
oive him 


on the business. Only the court can dismiss him o 


mode of Ol the 


directions as to the carrying business or 
iterfere with him if he is not carrving on the busines 
properly. The incidents of his relation to the court are such 
as would, if they existed as between him aid dinar 
person, constitute him an agent for such persot hut it is, of 


course, impossible To uppose that the relation of avent and 


principal exists between him and the court. What is the 
inference that necessarily arises 7 It must be that the 
intention is that he shall act in pursuance of his appointment 
on his own responsibility and not as an agent. because 
others Ise nobody will hye responsibli fol his acts The 


company cannot be liable, for he is not their agent, and the 
court clearly cannot be liable. Therefore any orders which 
he may give under such circumstances as manager must 
prima facie be taken to orders viven on his own 
responsibility and credit Of course, this inference only a 
presumption and it can be rebutted if eircumstanece exist to 
how that the receiver is pledging some othe1 person's credit 

d not his own In the ordinary case, however, in the 
absence of any such special circumstances the receiver must 
be taken to pledge his own credit with an eye to the assets 
of the business for an indemnity 


I now turn to the cases which deal with the position of the 

The first 
the House 
trustees of a 
The 


trust deed contained the familiar provisions including a pro- 


receiver after the company has gone into liquidation 
Gaskell [1897] \ 475. 


of Lords had to consider an attempt to make 


Case 18 Gosling 


where 


debenture trust liable as the principals of the receiver 


Vision that any receive! appointed by the 


trustees should be 


the agent of the « ompany Che trustee appointed a receiver 
under their powers under the deed, and thus far, therefore, the 
position Wa the Same as 1n dD. Owen & Co. v. Cronk Supra, 
the receiver carrying on the business of the company as the 
company s agent Shortly after the appointment of the 
recelver, howe ver, the ¢ ompany was ordered by the court to be 
wound up. The receiver continued to carry on the business 


In order 3 


as before and in the course of doing so placed cert: 


for goods. The suppliers of these goods subsequently brought 
the for the of the 
was recelvel no longer be 


ah action trustees price good 
Their that the could 
considered to be the agent of the company after the con 
mencement of the winding up, and that thereupon he auto 
matically became the agent of the trustees. 


avalnst 


argument 


The premise was 
It is true that after the 
commencement of the winding up the receiver could no longe: 
be the 


right but the deduction was wrong. 


company's agent for doing things which the company 
was now prevented from doing, but it by no means follows that 

alone is sufficient 
eit 


to make the receiver somebody 
It was admitted in Gosling v. Gaskell, supra 
no new authority was in fact given to the receiver after 
‘why the 
making of the order to wind up the « ompany should suddenly 
convert [the receiver], who was there of the 
Was il problem which 
Lord Watson 
upon What principle the trustees 
debenture-holders became subrogated as principals, 
incurred a 
That disposed 
of the action, and the suppliers of the goods failed to get their 
Whether they got it from somewhere 
else h story does not relate, but in the light of after events 
So far as the 
action before the House was concerned it was not necessary, 
as Lord Herschell observed, to de ide the recelver 
himself could be made liable, but at least one other of the noble 
and learned lords seemed to think that he might, and the 
comparatively recent case of Thomas v. Todd [1926] 2 K.B. 511, 
favour of the 


the presentation of the winding-up petition, and 


as the agent 
company, into the agent of the trustees ” 
Lord Halsbury for one was unable to solve. 
was at a loss to understand °° 


of the 


n room and stead of the company, as soon as it 
statutory Incapacity to occupy that position.” 


money from the trustees. 
it seems that they were in a position to do so. 


whether 


IS how 


an express authority on the point u 
creditor and against the receiver. 

The the either be founded on 
liability under the contract or it can be an action for damages 
The first remedy is 
appropriate where the contract is made with a receiver who 
have 


the second 1s appropriate where the receiver holds 


case avalnst receiver Can 


for a breach of warranty of authority. 


can no principal and does not profess to have one, 
while 
himself 


out as the agent of a principal who cannot in the 


circumstances legally occupy that position. In Thomas v. 


Todd, Wright, J., 


upra found that the plaintiff had simply 
dealt with the receiver as an individual and on the receiver’s 
representation that he was receiver and manager, without 


considering any further aspect of the matter. It followed 
in the judgment of the learned judge that the receiver, and 
the receiver alone, was personally liable the contract. 
In this the differed from Gosling v. Gaskell, 


supra, because in that case the receiver purported in express 


on 
respect Cane 
terms to act for the company at a time when by reason of its 
The right remedy 


liquidation he had no authority to do so. 
; respondents in that case would have been an action 


of the 
against the receiver, based on breach of warranty of authority 
But one way or the other, 
clear that if the receiver continues to place orders 


and not an action on the contract. 


it seem 


after the commencement of the winding up he can be made 


perso! ully 


liable for the goods supplied or work done unless 


there are special circumstances to show that in placing the 


orders he was pledging somebody else’s credit and had 


authority TO act as the agent of that other person. 





A Conveyancer’s Diary. 


THe law regarding perpetually renewable leases, or rather 

revarding the prevention of such leases 

Perpetually is now contamed in the loth Schedule to 

Renewable the L.PLA., 1925. The general scheme 

Leases. of the schedule may shortly be stated as 
follows. 

Kver ie hi ease subsisting ut the commencement of the 





verted into a lease for a term of 2,000 years, to 











he 


lO 


Is 


le 


it 
d 
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commence from the date at which the existing term 
commenced, at the same rent and generally subject to the 
same coaditions as under the existing lease, and every 
perpetually renewable underlease subsisting at the commence- 
ment of the Act is converted into an underlease for a term of 
2,000 years less one day at the same rent and subject to the 
same conditions as under the existing underlease. That 
is the effect of els. 1 and 2. 

Clause 3 provides that every term or sub-term created by 
the Act shall be subject to all the same trusts, powers, 
executory limitations, rights and equities and to the same 
incumbrances as the term or sub-term which it replaces, 
and that where an infant is entitled, the person of full age 
who becomes entitled to the legal estate of the infant shall 
be deemed to have been entitled to the lease or sub-term 
at the commencement of the Act. 

Clause 4 enacts that the Act shall not operate to confer 
any hetter title to any term or sub-term thereby created 
than the title to the perpetually renewable term or sub-term 
or interest which it replaces and also provides that the Act 
shall not render any duly stamped lease or instrument 
liable to any further stamp duty. 

Clause 5 deals with dispositions purporting to create 
perpetually renewable leases after the commencement of 
the Act. Any such disposition is to take effect as a demise 
for a term of 2,000 years or, in case of a sub-lease, for a term 
less in duration by one day than the term out of which it 1s 


derived commencing from the date of the commencement of 


such term or sub-term. 

Clause 6 contains similar provisions with regard to contracts 
to create perpetually renewable leases or underleases in force 
at the commencement of the Act, subject to an adjustment 
of the rent having regard to the loss of fines which would 
have been payable on renewal. 

Clause 7 (1) provides that all contracts entered into after 
the commencement of the Act operate in the same way, 
that is, as contracts to grant leases for 2,000 years or under 
leases for the term out of which they are derived less 
one day. 

Clause 7 (2) must have special attention. The clause 
reads as follows : 

* Any contract entered into after such commencement ~ 

(1.e. the commencement of the Act) ° for the renewal of 

a lease or underlease for a term exceeding sixty years 

from the termination of the lease or underlease and whether 

or not contained in the lease or underlease shall (subject 
to the express provisions of this Part of this Act) be 
void.” 

The effect of that is that the lessor Inay not enter Into a 
contract with his lessee to erant a reversionary lease to take 
effect after the expiration of the existing term, but he may 
enter into such a contract with any other person. There does 
not occur to me any reason for this. The other provisions 
in the schedule go as far as need be to prevent what are called 
perpetually renewable leases. This clause is designed 
apparently to prevent the circumvention of those Provisions, 
but it does seem illogical. 

The clause, however, does not deal with actual leases but 
only with contracts to grant leases. It does not prohibit 
the grant of reversionary leases but only agreements to 
make such grants. 

The proviso “ subject to the express provisions of this Act ” 
appears to refer to el. 9, which excepts from the operation of the 
Act rights of renewal conferred by the Small Holdings and 
Allotments Aet, 1908. 

In connection with el. 7, reference should be made also to 
s. 149 (3) of the L.P.A., 1925, which enacts 

\ term at 
limited after the commencement of this Act to take « ffect 
more than twenty-one years from the date of the imstru 
ment creating it shall be void and any contract made after 


rent or granted in consideration of a fine, 





such commencement to create such a term shall likewise 
be void; but this sub-section shall not apply to any term 
taking effect in equity under a settlement or created out 
of an equitable interest under a settlement or under an 
equitable power for mortgage indemnity or other like 
purposes, 

If, therefore, a lease for more than twenty-one years 
contains a covenant to renew (for whatever period) the 
covenant is void, and if a lessor enter into a contract to renew 
with a lessee whose term has more than twenty-one years to 
run, that contract is also void. 

If, therefore, a tenant agrees with his landlord to make 
improvements or alterations on the demised premises in 
consideration of the landlord agreeing to grant a renewal of 
the term at the end thereof, then if the existing term has more 
than twenty-one years to run the agreement is void, and if the 
term has less than twenty-one years to run the renewed term 
must not exceed sixty years. 

In commenting upon this provision the learned editors of 
* Wolstenholme and Cherry's Conveyancing Statutes ” 
observe * Thus, where a lease intended to be renewed has 
more than twenty-one years to run, all that can be done is 
to give an informal letter that a contract will be entered into 
when there are less than twenty-one years to run.” [ like 
that “informal letter”! 

It appears that the object of these provisions Was to 
“simplify” the title by inducing a surrender and the granting 
of a new lease instead of a renewal. I do not see that much 
simplification results. Certainly the new lease would 
generally be a more complicated instrument than a renewed 


e the 


lease, for presumably the terms and conditions would | 
same as those in the surrendered lease for the residue of the 
term granted by that lease and those for the remainder of 
the new term might be different apart from a mere alteration 
in the rent. 

It should be borne in mind that where there is a valid 
contract for renewal it ought to be registered as a land charge 
under L.C.A., 1925, s. 10, Class C (iv). 

It will be observed that s. 149 (3) does not apply to a term 
taking effect under a settlement or under an equitable power 


Ss ho 


to mortgage, or the like. The sub-section therefore ha 
application to terms to commence at a future date created by 
a settlement for the purpose of raising portions, securing 
jointures, raising money to discharge incumbrances or the 
like, nor to powers to create terms for such purposes, 


Landlord and Tenant Notebook. 


I use the word ~ panes” advisedly when describing the 
subject-matter of this article, for investi 
Window Panes. gation shows that 
or originally meant,” an opening in the wall 





‘window > means 


of a building for the admission of light and air. Glazed 
windows, like tea and pneumatic tyres and a number of other 
comforts and necessities, were once luxuries; and possibly 


the latest kind of shop-window, to be seen (or, perhaps, 





| should Say “not to be seen,” this being the idea) in the 
more expensive establishments can be classed as such; so 
that, if it. be not a trade fixture, a tenant shopkeeper would 
he well advised to consider the possibility of compensation 
for improvements under L.T.A., 1927, s. 1, before installin 
one, 

Among the earlier authorities Is a note to Herlakenden's 
Case (1589), 4 Co. Rep. 62a, a dec ision which actually dealt 
with waste and dotards. The erudite reporter, however, 
concludes with this: “* Note, reader, Mich. 18 & 19 Devon : 
it was adjudged that waste might be committed in glass 
annexed to the windows, for it Is parcel of the house 
and although the lessee himself at his own costs put the glass 
in the windows, yet in being once parcel of the house he could 
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not take it away, or waste it, but he should be punished in 
waste Note, also, inter Warner et Fleetwood, Mich. 41 & 42 
Eliz. in C.B., that 
annexed to windows by nails, or in other manner, by the 


It Was resolved per totam Curiam : glass 
lessor or by the lessee, could not be removed by the lessee, 
for without vlass it is no perfect house . and peradventure 
vTeat part of the costs of the house consists of glass which 
if they be open to tempests and rain, waste and putrefaction 
of the timber of the house would follow ; 
that 
they were expensive, but considered 


It would appear window-panes had thus reached 


the transition 
and they formed part of the freehold. 


stage : 
necessary : Soon the 
question of liability to repair under a general repairing 
covenant came up for decision, namely, mi Pyot vy. Lady S/ 
John (1614), Cro. Jac. 329, a claim for dilapidations to a house 
and orchard at Bethnal The 
obliged the defendant to repair the house, edifices and buildings 
With necessary reparations, and to deliver up domus et alia 
The schedule alleged, 


Green. tenants covenants 


premissa sufficiently maiitained. 


inter alia, the breaking of the glass of some windows Two 
points were decided on this: one, that that broken glass 
included cracked olass : the other, that °° such petty things,” 


the defendant called them, were indeed covered by the 


covenant. 


Bales (1841). 


Is an authority on many things, such as the effect 


Green ¥. 


Coming to more modern times, 


2 Q.B. 225, 


of unforeseen events on lability on a covenant to repalr, 


and the measure of damages when a landlord's covenant 
to repair is broken: but for present purposes what matters 
Is that the premises 1c luded a plate glass window and the 


“external parts 
except vlass and lead in windows. ” pulence 
of his failure to keep an external wall in repair that the wall 
and this item cost him £2), 


landlord Was under an obligation to repair 


But it was lu cons 


sank and the plate olass broke : 


he status of window 


In 


obser \ ed es 


anes as part of the 
Sishop v. Elliott 
With respect te locks 
no question, whether 


by this time t 
house was fairly established. 
1] Ex. 113, Coleridge, J., 
and keys, holts, 
properly called fixtures or not, that the tenant cannot remove 
and to vO with it, 


and bars, there can be 


them : they are as much part of the house, 
as the doors or windows to which they May be attached oi 
In Climie v. Wood LR. 4 Ex. 328, 
= |e dealing with the status of an engine and boiler 


helong.”’ (186%). 


Willes. 


claimed by parties deriving title from mortyvavees and 
mortvayor respectively, observed that Sone things, SUC lj is 
were obviously chattels, and went on: On the 


pictures, 
other hand, things may be made so conipletely part of th 
house, as essential to its convenient use, that even a tenant 
could not remove them. One exumple of this class of chattel 
is to be found in doors and windows.” 
This might have ended the chapter if 
coined the expression ~ landlord’s fixtures 


omeone had not 
quite heanlhy 
less if analysed, but none the less capable ol misleading 
before mentioning the most recent authority in which the 
use of that expression pla would be useful to 
refer to an unreported decision to be found in The Times ot 
the 17th June, 1879. The case, Ball v. Plummer, was one in 
which a tenant sued his landlord on a covenant to do outside 
repairs, and the issue arose whether this covered windows 
As to the 
broken windows it was clear that the mending 
the windows 


ved a part, it 


In the Court of Appeal Bramwell, L.J., said : 


mending of the 
of them came under the head of * outside repairs,” 
being part of the skin of the house, and that therefore the 
defendant was bound to mend them.” 

In Boswell v. Crucible Steel Co. [1925] 1 K.B. 119, C.A., the 
The plaintiffs let the ground floor 


position was as follows : 
under a 


of some premises in Southwark to the defendant 
lease containing a tenant's covenant * to keep the 
the demised premises including all landlord’s fixtures in good 
repair.’ The to repair 

the demised 


inside of 


plaintiffs themselves covenanted 


premises with all necessary reparations 


spt such repairs as are hereby agreed to be executed by 


i 


of a kind 


not open, in the outer wall of the premises, and 


There windows, 
which did 
trouble arose when mischievous persons broke seven of them. 
The plaintiffs called upon the defendants to repair them on 
und that they were landlord’s fixtures ”’ the 
refused : the plaintiffs did the repairs themselves 
The judge’s 


were a 


| 
| the lessees. 
number of plate glass 


the ort 
defe nad wits 


and sued for the cost in the local county court. 

decision in their favour was upheld by a Divisional Court. 
\rgument centred largely round the question whether the 

windows were or were not “ landlord’s fixtures’: but the 


defendants-appellants had an alternative contention, namely, 
Wood, Willes, : Was 


mean, when characterising 


| ] 


that though Climie vy. 
discussing fixtures, did not 
doors and windows as part of the land, that they belonged to 
that category. While the court, allowing the appeal, does not 
y guidance as to the status of windows of the kind 
that open which might be installed during the term, T think 
it Is the this way: these 
windows were not landlord’s fixtures because they were not 
i fixtures at all (if they were, the would be a 
landlord's fixture !): they were part of the original structure, 
thus by the landlords’ 


Supra, 


} 
ne 


give Us al 


lair tO Suinmarise reasoning mm 


whole house 


part of the “ skin,” and covered 


covenant 





Our County Court Letter. 

HIRE PURCHASE OF MOTOR CAR. 
. F. Meadows & Co., recently heard at Coventry 
a car or its 





In Cadman 


County Court, the claim was for the return of 


; purchase price, viz., £73. The counter-claim was for £4, 
| being the arrears due under a_ hire-purchase agreement, 
| and £1, being the cost of collecting the ear. The plaintiff's 
| case was that in February, 1938, he signed an agreement 


providing for the deposit of £60 on the purchase of a car, 
and the pa On the 
ith July the plaintiff was in arrears, and apologised to the 
defendants, who said that it would be all right if the plaintiff 
paid when he could. Two weekly payments were then made, 
fand another 10s. was paid on the &th July. The plaintiff 
then became unemployed, and, on the 6th September, he was 
notified that the agreement would be terminated unless the 
rears paid up. On the 17th September, two men 
(the defendants’ agents) removed the car, and the plaintiff 
offered to pay £10 the following day. The defendants refused 
this on the vround ‘that the agreement had been ter- 
minated. Their c: was that the plaintiff was never told 
that he might pay when he could. 
the only advice given was to lay up the car 
in order running His Honour Judge 
Donald Hurst observed that the plaintiff, like many others, 
had signed a document without how it affected his 
position. The claim failed, and judgment was given for the 
thereon. There was no defence to the counter- 
claim, except that 10s. was ample for collecting the car. 
Judgment was therefore given for the defendants for £4 10s. 
with costs. It is to be noted that, under the Hire-Purchase 
Act, 1938 (date of commencement the Ist January, 1939), 
| (a) that the Act only applies in cases 
exceed if the 


‘ment of 5s. per week for twelve months. 


were 


olter 
LSé 
The interview was on the 
2nd July, and 


to “ave 








expenses 
seelnyg 


defendants 


it Is provided by 

the 

avreement re lates to motor c: 
SPECIFIC: PERFORMANCE. 

IN a recent case at Braintree County Court (Coates v. Thornton) 

the claim was for specific performance of a contract to purchase 


where hire purchase price does not 


irs -the sum of £50 


for £360 a cottage at Stebbing. The plaintiff’s case was that 
the cottage was advertised for sale at £350, but the plaintiff 
Was so anxious to acquire it that she agreed to pay £360. 


She accordingly signed a contract, bearing the words * as 





seen and agreed,” and she also paid £36 by way of deposit, 
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This cheque, however, was stopped. The defendant’s case 
was that she told the plaintiff she wanted a mortgage on the 
property, as she only had £36 in cash, but could pay Is. a 
week in interest. The contract was only signed on the express 
understanding that the defendant would not proceed with 
the transaction unless her society would advance her the 
money. Evidence was given from a friendly society that the 
property was surveyed, but the advance was not approved, 
His Honour Judge Hildesley, K.C., accepted the defendant’s 
version, and gave judgment in her favour, with costs. 


REMUNERATION FOR REARING FOAL. 


In Bullock v. Hunt, recently heard at Atherstone County 
Court, the claim was for £5 for rearing a foal from the 
15th May to the 28th October, 1935. The counter-claim 
was for £6 for six weeks’ keep of the plaintiff's mare, viz., 
from the 12th May to the 23rd June, 1935. The case for the 
plaintiff was that he had a mare, which lost her foal, and he 
therefore offered his mare as a foster mother to an orphan 
foal, the property of the defendant. The arrangement was 
successful, as the mare and foal took to each other. The 
normal charge was £12, but a nominal charge was made of 
£5. The defendant's case was that he could have reared his 
orphan foal on the bucket, and he only took the plaintiff's 
mare to enable it to be shown as a brood mare. This was done 
as a favour to the plaintiff, who was therefore not entitled 
to claim for the hire of his mare. His Honour Judge Donald 
Hurst accepted the version of the plaintiff and gave judgment 
in his favour, with costs. 





RECENT DECISIONS UNDER THE WORKMEN’S 

COMPENSATION ACTS. 
REDEMPTION IN CASE OF BLINDNESS. 
In Acton’s Stoneware Limited v. Molloy, at dJarnsley County 
Court, the respondent had been a clay getter, and had become 
blind from an injury caused by his striking a live detonator 
with a pick. Total incapacity was admitted and the 
respondent’s case was that he was entitled to 75 per cent. of 
the annual value of the weekly payments. The applicants 
contended, however, that the expectation of life, in the case 
of the respondent, was sub-normal. The medical evidence 
was that the expectation of life was five, seven or eight years 
less than normal. The submission for the applicants was 
that this was a matter which the court, in its discretion, 
might take into account. His Honour Judge Essenhigh 
made an award on the 75 per cent. basis, viz., for £881 3s. 10d., 
with costs to the respondent. A feature of the above case 
was that the respondent's solicitor, Mr. H. H. Coldwell, is 
also blind. 

AMPUTATION OF LEG AS TOTAL INCAPACITY. 
In Sturrock v. Holroyd Coal Co. Ltd., at Barnsley County 
Court, an award was claimed as for total incapacity. The 
applicant’s case was that, at the age of fourteen, he was 
injured at Ferrymoor Colliery and had had his leg amputated 
above the knee. An artificial leg was held in position by a 
belt and shoulder-straps, and the applicant had been employed 
as the driver of a stationary engine. This employment 
ceased in August, 1938, when the colliery closed, and the 
applicant’s case was that he was totally incapacitated. The 
respondent's case was that the incapacity was only partial, as 
the applicant could do work at which he could sit occasionally, 
His Honour Judge Essenhigh observed that he himself had 
suffered a similar amputation in the war. A man with two 
legs off, below the knee, was better off than a man with one 
leg off above the knee. ixtraordinary feats of walking and 
climbing had been performed by men with artificial legs, but 

a 


they were young men. An award was made of 35s. a week 


on the basis of total incapacity. 








Reviews. 

Impossibility of Performance in Contract. By Rupo.r 
GortscHALK, LL.M. (Lond.), of Gray’s Inn, Barrister-at- 
Law. 19338. Demy 8vo. pp. xvi and (with Index), 146. 
London: Stevens & Sons, Ltd. 7s. 6d. net. 

The learned author of this volume was formerly a member 
of the German Bar, and brings to his work a wide experience 
of the subject which enables him to write in a manner that is 
at once original and impressive. The volume is critical of 
the doctrines at present in vogue, and contains a review not 
only of practice in the English courts but of the practice in 
America, Germany, South Africa and other countries. 
* Nothing,” he tells us, “‘is more startling for a lawyer 
trained in a foreign system of law than the rule of English law 
that in cases of supervening impossibility or * frustration 
of the adventure ’ the * loss lies where it falls.’ The doctrine 
of ** frustration ” is, indeed, the theme which runs through the 
whole of the book, and the volume may be warmly 
recommended to all students who are concerned with the 
subject in its various phases. 


Company Law for Commercial Students and Business Men. 
By ALBert Crew, of Gray’s Inn and the Middle Temple, 
Barrister-at-Law, Fourth Edition. 1938. Demy 8vo. 
pp. xxv and 374 (Index, 39). London: Butterworth & Co, 
(Publishers), Ltd. 7s. 6d. net. 

This present edition has been revised and brought up to 
date. Like its three predecessors, it is primarily intended to 
supplement the law lectures which business men and com- 
mercial students attend, either for the purpose of preparing for 
the examinations in connection with the professions of 
Accountant and Secretary, or the company law examinations 
held by the various public examining bodies. As a handbook 
of general use in the principles and practice of this branch of 
law as affecting the classes for whom it is intended, this work 
will continue to be appreciated. 








Obituary. 


Mr. J. A. BATLEY. 


Mr. James Arthur Batley, solicitor, senior partner in the 
firm of Messrs. Maxwell, Batley & Co., of Leadenhall Street, 
K.C., and Hampstead, died in London on Monday, 26th 
December, at the age of sixty-three. Mr. Batley, who was 
admitted a solicitor in 1899, was formerly a-member of the 
Council of the Lawn Tennis Association. 


Mr. H. C. EDINGTON. 
Mr. Harry Conway Edington, solicitor, of Newport, Mon, 
died recently at his home at Newport. Mr. Edineton was 
admitted a solicitor in 1901. 


Masor J. W. HILLS. 


Major John Waller Hills, M.P., retired solicitor, of Palace 
Gardens Terrace, W., died on Saturday, 24th December, at the 
He was educated at Eton and Balliol 


age of seventy-one 
He Was 


College, Oxford, and was admitted a solicitor in 1897. 
elected Conservative Member for Durham City in 1906, and 
for Durham County in 1918, and in 1922 he beeame Financial 
Secretary to the Treasury. He was defeated at the next 
election, but returned as Member for {ipon in 192), 


Mr. H. WARREN. 

Mr. Herbert Warren, solicitor, senior partner in the firm of 
Messrs. Balderston. Warren & Co., of Bedford Row, W.( 
and of Baldock and Letchworth, died on Wednesday, 
21st December. in his eighty-second vear. Mr. Warren was 


, 


admitted a solicitor in 1883 
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To-day and Yesterday. 


LEGAL CALENDAR. 


Reginald John Smith, who died on the 
26th December, 1916, presents a remark- 


26 DECEMBER. 


able instance of a fairly late change from a legal career to a 
literary one. Born in ‘1857, he was called to the Bar at the 
Inner Temple, attaining sufficient success to devil for the great 
Sir Charles Russell for whom he acted as junior in the defence 
of Mrs. Maybrick. In his legal lucid in his 
method, painstakingly careful and extraordinarily courteous. 
In 1893 he married the daughter of George Smith, the great 


work he Was 


publisher, and in the following year he joined his father in- 
law’s firm, taking silk just before he abandoned his practice. 
He became head of the firm and editor of the Cornhill Magazine, 
in both capacities putting good literature above mere profit 
making. 

On the 27th December, 1899, Mr. Serjeant 
Spinks died at his home, Brenley House, 


27 DECEMBER. 


near Faversham. He was the last survivor at the Bar of the 
ancient Order of the Coif. Thereafter, Lindley, M.R., and 
Lord Field alone remained of a hody going back to the very 
Serjeant Spinks, the son 
Bar 
lagem 


roots of English jurisprudence. 
of a London solicitor, was born In 
in 1843 and 


in 1862. 


I816, came to the 


joined the ranks of the servientes ad 


28 DECEMBER.——On the 28th December, 1825, a defendant 
| 


ti¢ 
sued in the Court of Requests on a debt 
of some years’ standing put in the defence that he had been 
‘Sentenced to be hanged 7” 
* Yes,” said the with an 
‘five years ago [I was sentenced to be 
,” “ For 
W hose 
o | 


vorthy 


sentenced to be hanged. 
exclaimed the 
attempt to whimper, 
hanged at the Old Bailey.” 
burglariously breaking into a dwelling-house.”’ 
“My father’s. Yes, sir, five 
sentenced to be hanged by the 


chairman. man 


i For what offence 


house ?” years a Was 


neck by the late 
Recorder who, however, Was doomed to vo out of the world 
The court changed my sentence to transportation, 


be fore me. 
so that whatever money or goods [ had was forfeited to the 


King.’ The 


chairman held that the defence Was a comple te 


answer. 
29 DeceMBER.—About the great Lord = Erskine’s later 
matrimonial activities there hangs a 
certain obscurity. His second wife was a lady called Mary 
Buck whom he married at Gretna Green, though the date 
ot the adventure is uncertain He does not seem to have 


been very happy in his choice, for on the 29th December, 1820, 


s 


ind the Commissary Court at Edinburgh engaged in the 
Lord 


Though a Scot by birth, he had passed nearly all 


singular task of considering a div 


orce petition by the ex 





his life in England and he was now relying on forty days 
spent In Scotland earlier In the year as suthie lent to est ublish 
do ile there. The difficulty, however, proving insuperable 
he abandoned the suit and no more was heard of the 
matter. 

30 DecempBer.—On the 30th December, 1819, John 


Coleridge, afterwards a Justice of the 


Queen's Bench, and then a young barrister. wrote : I like 
my profession very much, but [ think it of little consequence 
whether a man passes thirty years out of eternity as a lawyer 
or a soldier or whether he dies Lord Chancellor o1 simple 
gentleman. There is nothing so likely or so to be dreaded in 
my profession that it should absorb me more and more the 
older | get, Dving In harness which Some old judges 
talkK of ith so much del ont, 1 something shor king to me 
ho 

x1 Dect On the 3lst December, 1935, Lord Reading, 





Lord ( hief 


the only Jew to Hecome 


j England, died, 





Mr. Baron Clarke died on the Ist January, 
1607, after twenty years’ judicial service. 
His long career on the Bench is not unique, but perhaps the 


| JANUARY. 


fact that he was married four times, all the ladies being 
widows, is more remarkable. Without the aid of the axe 
or the divorce law he made a fine showing even against 


Henry VITI 
THE WEEK'S 
In all the history of English law there is not a more amazing 
career than Lord Attorney- 
General, Lord Chief Justice of England, Envoy Extraordinary 
to the United States of America in time of war, Viceroy of 
India. 
his profound acquaintance with finance, his gifts of persuasive- 
ness and diplomacy, he towered above most of the lawyers of 
his generation. health him an initial 
and to someone who asked him to what he chiefly 


PERSONALITY. 


eading’s—NSolicitor-General, 


Outstanding in his comprehensive knowledge of law, 


(rood gave immense 
advantage, 
attributed his success he once replied ~* The only thing [ can 


1 good spirits, 


tell you is that, first, I always feel well and 1 
and secondly, I seem to have an intuitive power of putting 
my finger on the crucial point in any case in which I am 
pleading and always keeping that point in mind throughout 
the trial.”’ Strangely enough, like many of the most eminent 
lawvers, he shone in the House of Commons with less brilliance 
than elsewhere. As a boy he had been strikingly handsome, 
handsome he remained to the slim, upright 
a lofty forehead and a 


and end ; 


and taut of figure, with a keen eye, 


never-failing charm. 


PLACE OF PUNISHMENT 
When i 


polic e court on 


Lancastrian, recently brought before a London 
a charge of begging, promised that if he was 
would return to Manchester at 
aid * The only punishment I can think of is 
hack to Manchester That's bad enough for 
dictum recalls the unpunctuated newspaper 
report that a had ‘sentenced to a fine of forty 
shillings or ol e month at Hull “ 
rresistibly jocular even to the judicial mind. It 
that Mr. Justice 
recorded 


given a chance he once, 


Mr. Metealf 
to send you 
anyone - The 
Man heen 


Some places have associations 


which a 
was for the sake of 
Hawki 
of his career on the Bench. 
t on the ground that the prin ipal witness in the 


a joke about a town 


did one of the few considerate actions 


{n application was made for an 
adjournn el 
provinces that 


case Was al wtor who had to play in the 

night Where does he want to vq ¢ * asked the judge. 
To Coventry, my lord,” replied counsel Let him go,” 

said Hawkins Another story comes from New Zealand where 

a solicitor defending a woman charged with fortune telling 


pleaded that she was a spiritualist and that it was part of 
Kloquently he pleaded We don't 
young country the religious feuds and 
We don’t want to re-kindle in our midst 
the martyr Smithfield.” for him, the 
fact that at Smithfield in New Zealand there were considerable 
slaughter-houses his chance to retort 
*No There are quite enough bad smells from Smithfield as 


itis. Forty shillings 


her religion want to 


t | 


Import imto per- 


i 
secutions of the old 
fire of Unfortunately 
vave the magistrate 


and costs.’ 


JUSTICE AS REPRESENTED. 

It was recently stated in the press that the large gilt lady 
who makes the dome of the Old Bailey look so top heavy is 
tatue in which Justice is not represented as blind 
that another in the 


Paris forming 


the only 
folded. [ believe, 
Cour de Cas group repre 
senting Law and Justice locked in an embrace. It is said that 
Briand, himself a 


there 1s 
part of a 


howe, er, 


ation in 


when the preliminary cast was shown to M 
distinguished law 
he replied with a smile: Ye 
Before parting Law and Justice are kissing each other good-bye. 


Perhaps they 


ver, and the alle vory Was explained to him, 
1 understand quite well. 


will never meet again.” 
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Notes of Cases. 
House of Lords. 
Caxton Publishing Co., Ltd. ». Sutherland Publishing 
Co., Ltd. (Consolidated Appeals). 
Lord Thankerton, Lord Russell of Killowen, Lord Maemillan, 
Lord Roche and Lord Porter. 17th November, 1938. 


COPYRIGHT—INFRINGEMENT—REMEDY FOR’ INFRINGEMENT 
AND CONVERSION—WHETHER CUMULATIVE—-PERIOD OF 
LIMITATION ApPpLICABLE—How Act oF CONVERSION 


CONSTITUTED—MEASURE OF DAMAGES. 


Consolidated appeals from two orders of the Court of 


Appeal, one reversing an order of Farwell, J., and the other 
varying an order of Crossman, J. 

The plaintiffs, the Sutherland Publishing Co., Ltd., were 
the owners of the copyright in a literary work entitled 
* Heating and Ventilating.” The defendants, the appellants, 
were the publishers of a book entitled ** The Modern Practical 
Plumber.” 
the defendants’ work were infringements of the plaintiffs’ 
copyright. The plaintifis brought an action against the 
defendants claiming (1) an injunction restraining the infringe- 
ment : (2) an inquiry as to damages: and (3) delivery up of 
all infringing books and material. The defendants, while 
admitting the infringement, contended (1) that the plaintiffs 
were not entitled to both infringement of 
copyright under s. 6 (1) of the Act, and at the same time to 
damages for conversion under s. 7: (2) that the limit of three 
years provided by s. 10 of the Act applied both to a claim for 
6 and to a claim for conversion under 


damages for 


infringement under s. 
(3) that the conversion was the printing or order to 
bind, or binding of their work, and not its sale: and (4) that 
the damages were not to be calculated by finding the price 
of their complete work and then attributing to the plaintiffs’ 
copyright portion of that 
allowance for the cost of binding, but was the value of the 
plaintiffs’ work to the plaintiffs as contained in the four 
sheets, a value which they said was mere pulping value, or 
at most a small portion of the cost of the production of the 


RB 6; 


some price after making due 


whole work. Farwell. ass who Was asked to vive a decision 
on the first point alone, decided that the remedies under 
ss. 6 and 7 were alternative and not cumulative. The Court 
of Appeal held that the damages were cumulative. On the 
other points Crossman, J.. to whom they were referred after 
the decision in the Court of Appeal, decided that the three 
years’ limitation applied to both claims: that the order for 
binding was the conversion: and that the only way to 
determine the value of the respondents’ portion of the work 
was to take the selling price of the whole volume, find what 
proportion was attributable to the plaintiffs, and, after 
making due allowance for the binding, to divide the total 
price by that proportion and multiply it by the number of 
In that way he arrived at a sum of £150 as the 
value of the converted The Court of Appeal 
(MacKinnon, L..J., dissenting) took the view, by a majority, 
that the three years’ limitation applied only to the damages 
under s. 6, and that the ordinary period of six vears was 
the proper period of limitation under s. 7. They also held 
that the act of conversion was not the order for binding, but 
Otherwise, they affirmed the 


copies sold. 
portion. 


the sale of the infringing work. 


decision of Crossman, J.. varving the amount to £494. The 
defendants now appealed, 
Lorp Russet. or KILLowen said that, on the first 


question, he agreed with the view that it was impossible to 
find any safe ground for holding that the Legislature intended 
that those remedies should be alternative and not cumulative. 
As to the second question, as s. 10 came at the end of five 
sections, grouped together under the title “ civil remedies,” 
it seemed material that the period of limitation thereby fixed 
was intended to apply to all proceedings for the enforcement 


It was admitted that portions of four sheets of 





of those remedies or any of them. The remedies were for 
the protection of copyright. To that prima facie assumption 
two objections were suggested—first, that an action under 
“an action in respect of infringement of copy 


taken under 


7 was not 

right,” and secondly, that proceedings might be 
s. 7 where there had not been any infringement of copyright. 
and that, consequently, In such a case no point of time could 
exist from which the period of three years would begin to run. 
He had come to the conclusion that those objections could 
In his opinion, as a matter of construction s. 10 
As regards the question, 


Ss 


not prevail. 
applied to proceedings under s. 7. 
what was the act of the appellants by which the infringing 
copies were converted, in his opinion the act of binding 
together the sheets which contained the infringing matter 
was the act of conversion. The only relevant question was 
whether the appellants dealt with the infringing copies in a 
way inconsistent with the rights of the owner, and if so, 
when ? They did so deal with them when they began to 
get them stitched together to incorporate them with their 
own property into a They then unequivocally dealt 
with them as their own, therefore in a 
inconsistent with the rights of the plaintiffs. As for 
question of the proper measure of damages for that conversion, 
which was in fact an unconscious conversion, his inclination 
would be to award only a 
footing that the fictional property of the respondents which 
had to he valued as 
proportionate part of a completed whole, but merely as being 


book. 
nlanneyr 
the 


and 


small sum of some £35 on the 


been converted was not being a 
pieces of paper with printed matter thereon for which the 
appellants would be prepared to pay a sum equal to what it 
would cost them to replace them. But Crossman, J., the 
Court of Appeal and all their lordships thought otherwise 
He (his lordship) was not prepared to disturb that unanimity. 
In his opinion, the first appeal from the decision of the Court 
of Appeal reversing the order of Farwell, J.. should be 
dismissed, and the second appeal should he allowed, and the 
judgment of Crossman, J., restored. 

The other noble Lords coneurred. 

CounsEL: Sir Stafford Cripps, K.C.. BE. J. Macgillivray 
and G. G@. Slack, for the appellants: A. EB. Shelley, KA 
C. W. Measor and Guy Aldous, for the respondents. 


SOLICITORS : Oswald Hickson. Collie; a Cés; White 
Leonard. 
[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 
Court of Appeal. 
/, ve Phillips ; Public Trustee ~. Phillips. 
Greene, M.R., Scott and Clauson, L.JJ 
11th November, 1938. 
Costs—WiL_—Two-THIRDsS OF RESIDUE BEQUEATHED TO 


NIECES—ASCERTAINMENT OF PERSONS 


INCIDENCE OF 


NEPHEWS 
ENTITLED 


AND 
[INQUIRIES COsTs. 

Appeal from a decision of the Vice-Chancellor of the County 
Palatine of Laneaster. 

A testator, who died in 1936, left the residue of his est 
on trust for sale, directing payment thereout of 


“his funer: 
Thereafter 
{.P 
absolutely, and as to the remaining two thirds for his ne phews 
and nieces, children of his brothers J.P. and G.P., living at 


It was ascertained that G.P 


and testamentary expenses and all death duties. 
the residue Was to he held In trust as to one third for 


his death, in equal shares. 
had left two children, but on account of difficulties in finding 
what children of J.P. the testator’s deat] 
an inquiry was directed by the court. It was found that ther 
were two such persons. The matter having come before th 
further consideration, the Vice-Chancellor ordered 
taxation of the costs of the parties as between solicitor and 
chent, directing the costs of the inquiry to be paid out of the 
two-thirds part of the estate given to the nephews and nieces 
They appealed. 


were living at 


eourt on 
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GREENE, M.R., dismissing the appeal, said that the point 
arose under Ord. LXV, r. 28, of the Rules of the County 
Palatine, which was the same as R.S.C., Ord. LXV, r. 143, 
under which the costs of inquiries to ascertain the person 
entitled to any legacy, money or share should be paid out of 
that legacy, money or share unless there were circumstances 
which in the discretion of the judge seemed to him sufficient 
to make it right to direct otherwise. It had been argued that 
the direction in the will to pay testamentary expenses before 
the distributable residue could be ascertained was sufficient 
to throw these costs on the residue as a whole under the power 
given by the rule, and that the court was entitled to interfere 
with the exercise of the judge’s discretion. There had been no 
difficulty in ascertaining the person entitled to the one third 
share. The only difficulty had arisen in relation to the 
other two-thirds in ascertaining the persons in question. The 
direction in the will had to be taken into account by the 
court, but was not by itself conclusive. It was undesirable 
to lay down anv regulation as to the application of the rule. 
The discretion of the judge was one which he was entitled to 
exercise against giving the direction mentioned in cases where 
the persons to be ascertained were entitled to a share of residue 
and there was nothing to suggest that he should give that 
direction save a provision for payviment of testamentary 
expenses. That had not the compelling force suggested. 
His lordship was fortified by dicta in In re Whitaker [1911] 
1 Ch., at p. 218, and In re Groom [1897] 2 Ch., at p. 411. 
Dicta of judges accustomed to deal with matters of this kind 
might have attributed to them considerable weight embodying 
as they did their knowledge and experience of practice. 

Scorr and CLauson, L.JJ., agreed. 


COUNSEL: (reorge Maddocks z P. Bell; H. S. Barker. 
Souicirors: J. A. Needham & Sow, of Manchester: 
Cobhe if. W heeler d& Cohhett. of Manchester. 


{Reported by Francis H. Cowper, Esq., Barrister-at-Law 


Vowles ». Armstrong Siddeley Motors Ltd. 


Slesser, MacKinnon and Finlay, L.JJ. 21st and 25th November, 


1938 


Facrory—Currinc Macuine—Ingury To EMPLOYEE 


ACTION—ALLEGATION OF FAILURE TO FENCE SECURELY 
FINDINGS OF JuRY—FINDINGS THAT EMPLOYEE HAD NOT 
CONTRIBUTED TO ACCIDENT AND THE MACHINE WAS 


SECURELY FenceD—NeEwW TRIAL ORDERED. 

Appeal from Porter, J. 

The plaintiff, in the defendants’ factory, worked a machine 
which was operated by a mechanical pedal and consisted of 
a moving knife for cutting metal. The knife was guarded, but 
at one point there was a space where the operative could put 
his fingers over the top of the guard. If he was so holding the 
material to be cut his fingers might come under the knife. 
The plaintiff, while working the machine, was cut and _ lost 
four fingers. Subsequently the protection of the blade was 
improved on the suggestion of a factory inspector hy the 
attachment of a piece of wire mesh. The plaintiff brought an 
action against the defendants alleging breach of the statutory 
duty under the Factory and Workshop Act, 1901, s. 10 (1) (c), 
to keep the machinery securely fenced, or alternatively 


negligence. The defendants denied this, alleging that the 
accident had been caused by the plaintiff's negligence. The 


plaintiff's evidence was to the effect that the screw of the 
guard had become loose, rendering it ineffective. The jury 
found (1) that the machinery was securely fenced having 
regard to the fact that there was no mesh protection and that 
it was properly maintained in that the guard was kept secure ; 
(2) that the plaintiff did not materially contribute to the cause 
of the accident ; (3) that the defendants were not negligent in 





not putting the mesh protection or making sure that the guard 
was properly secured, Porter, ‘ 


gave judgment for the | 
defendants. The plaintiff appealed. 


Sesser, L.J., ordering a new trial, said that the difficult, 
arose from the effect of the two answers, that the plaintiff did 
not contribute to the cause of the accident, and that the 
machinery was securely fenced though it had no mesh pro- 
tection. The plaintiff said they were mutually contradictory, 
and relied on Sowter v. Steel Barrel Co., 154 L.T., at p. 87, 
where it was said that the duty to make dangerous parts of 
machinery safe meant actual safety guarding against cases 


bv 


where * reason of carelessness, indolence or haste, workmen 
sometimes omit to obey instructions.” It was here argued that 
the jury having found that the workman did not contribute 
to the cause of the accident it must follow that the machinery 
was dangerous in that part was unfenced and no protection 
was afforded against inadvertence. It would seem that the 
jury considered that the plaintiff acted inadvertently. The 
duty to fence was absolute, and where there had been failure 
of a statutory duty the employer could only defend himself 
by showing that the failure was not the cause of the accident, 
but that the proximate cause was the plaintiff's own act 
(Flower v. Ehbw Vale Steel. Tron & Coal Co. [1936] A.C. 21 4). 
Nothing distinguished this from Sowter’s Case, supra, Having 
regard to the finding that there had been no breach of statutory 
duty in not putting a mesh guard the plaintiff could not have 
judgment, but there must be a new trial. That finding and 
the finding that the plaintiff had not materially contributed 
to the accident could not reasonably stand alongside each 
other. The conclusions were absolutely unreasonable. 
MacKinnon and Finuay, L.JJ., agreed. 
CounseL: Arthur Ward and Doyle; R. 
White. 
SOLICITORS: 
of Birmingham. 
{Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


Nori is and Eric 


Hartleys; Berrymans, for T. H. Duffell & Son, 


ly re Vaux; Nicholson v. Vaux (No. 2). 


(ireene, M.R., Scott and Clauson, L.JJ. 
6th December, 1938. 
Witt—Lecacies To CHILDREN—SETTLEMENT OF PROPERTY 
ON CHILDREN AFTER Date or Witt—RvuLe AGAINST 
DousBLeE PorTIONS—WHETHER APPLICABLE. 
Appeal from Simonds, J. (82 Sox. J. 215, 332). 
sy his will dated 1919, the testator bequeathed two legacies 
of £20,000 out of his residue to trustees on trust for his two 
daughters for life and after their death for their children 
and remoter issue as they should appoint and in default 
of appointment for their children attaining the age of 
twenty-one. If no child attained that age the legacy was 
to fall into residue. Subject to the legacies the trustees 
had power to deal with the residue for the benefit and provision 
of the testator’s children and grandchildren as they might 
think best and most expedient subject to the appointment 
not offending against the rule against perpetuities (cl. 12). 
This conferred a valid power (see 82 Sox. J. 949). The 
testator had two sons and two daughters. In 1924 he executed 
a voluntary séttlement of 8,000 shares of £5 each in a company. 
These were to be divided into four equal parts and held 
in trust for each of the children. 
under which in the event of the decease of any child without 
leaving any child who should attain a vested interest in his 
or her share, the share of the deceased child should accrue 
to the other children and held the trusts of their 
original shares. The testator died in 1925. His widow was 
One son was dead and the other children survived. 
None had any children. The trustees of the will had not 
exercised the power in cl. 12. Simonds, J., held that for the 
purpose of ascertaining the ultimate residue of the testator’s 
estate and the shares therein of his children, but not for 
the purpose of ascertaining the ultimate residue of the estate 
and the share therein of his widow the legacies to the 
daughters must be treated as adeemed to the extent of the value 
of the shares settled on them in 1924. The daughters appealed, 


There was a cross-gift 


be on 


living. 
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GREENE, M.R., allowing the appeal, said that having regard 
to the conclusion the court had come to on the question 
whether or not the rule against double portions came into 
operation it was not necessary to consider other matters. 
The rule rested on two hypotheses: (1) that under the will 
the testator had provided a portion and (2) that by the 
gift inter vivos which was said to operate in ademption, 
he had again conferred a portion. The conception was that 
when a testator, having in his will given his children that 
portion of the estate which he decided to give them, there- 
after conferred on a child a gift of such a nature as to amount 
to a portion, he was not to be presumed to have intended 
that the child should have both, the gift being taken as 
being on account of the portion given by the will. Not 
every cift inter vivos would cause the rule to come into 
operation. In some cases on the facts a gift might not be 
a portion at all and the rule would not apply. For the 
purpose of the first hypothesis above, the fact that the 
division of the estate was to be done by the trustees and not 
by the testator himself, did not mean that the benefits which 
the children might ultimately get were not to be treated 
us portions. His lordship would assume that the benefits 
conferred by the settlement were portions and that the two 
hypotheses on which the application of the rule rested were 
satisfied. Although when those hypotheses were satisfied 
there was a presumption against double portions, it could 
be rebutted, if in all the circumstances the intention to 
satisfy the portion in the will by the portion given inter vivos 
was negatived. Here, when he made his will, the testator 
had not finally decided on the shares of the estate which 
each child was to take. He must have contemplated that 
the trustees in the exercise of the discretion which he gave 
them might appoint all the residue to one daughter. The 
share, if any, of the residue which a daughter might get 
was not in a different position from the share, if any, which 
a son might get. If what a son got was a portion, what 
a daughter uls:mately got must also be regarded as a, portion. 
Sut even if this view were wrong his lordship’s conclusion 





on the main question would be the same. In 1924, the 
testator having in mind the provisions of his will, vested in 
the trustees of the settlement shares which otherwise, if 
he had died without parting with them, would have formed 
part of the residue of his estate. He had made no definite 
provision in his will but had left it to his trustees to distribute 
his residue. The daughter's legacies were minima and not 
maxima. It was not possible to impute to the testator 
an intention that the daughter’s legacies should be pro tanto 
adeemed. The circumstances that the trustees, though 
they could not reduce the daughter's interest below the 
minimum of £20,000, could add to it in any way they pleased, 
indicated that he intended that the distribution of the 
estate should be in their hands and that the rule should 
not operate. There was no authority in which the rule 
against double portions had been held to operate in a case 
where there was in a will a special power of appointment 
among the children. 

Scorr and Ciauson, L.JJ., agreed. 

CouNSEL: Grant, K.C., and J. L. Stone; Danckwerts ; 
Daynes, K.C., and Winterbotham: Christie, K.C., and 
J. Strangman. 

Sonicitors : Palersons, Snow & Co., for Ranson & Co., 
of Sunderland. 

[Reported by FRANCIS H. Cowen, Esq., Barrister-at-Law.] 


Greenwood ». Atherton. 
MacKinnon, Goddard and du Pareq, L.JJ. 
6th December, 1938. 

I DUCATION NON-PROVIDED ELEMENTARY 
AccIDENT TO CHILD IN PLAYGROUND—ACTION AGAINST 
MANAGERS-—Limiration---PusLic AutTHORITIES PROTEC- 
rion Act, 1893 (56 & 57 Vict., c. 61), s. 1—KpucaTIon 
Act, 1921 (11 & 12 Geo. 5, c. 51), ss. 28, 29, 30. 


SCHOOL — 





Appeal from Lewis, J. 

On the 8th April, 1937, a child was injured by accident 
in the playground of his school, a non-provided voluntary 
school. It had existed with its body of managers before the 
Education Act, 1921, under which a grant towards the cost 
of education was received. On the 10th November, 1937, 
the child, suing by his father as next friend, issued a writ 
against the head teacher and managers, alleging negligence 
in failing to take due care of him while in attendance at the 
school. Lewis, J., held that they were protected by the 
Public Authorities Protection Act, 1893, s. I. 

MacKinnon, L.J., dismissing the plaintiffs appeal, said 
that the school was a public elementary school within the 
1921 Act, and referred to ss. 27 (1) and 28. Under s. 29 
the local education authority were responsible for and had 
control of it. Within the meaning of s. 1 of the 1893 Act 
the managers provided the playground in execution or 
intended execution of an Act of Parliament, the 1921 Act. 
This action not having been brought within the time limited 
by the 1893 Act, the penalty thereunder applied. 

GODDARD and pu Parca, L.JJ., agreed. 

CounseL: Joseph Lewis; J.C. Jolly; Ralph Etherton. 

Souticirors: Tyler & Co., for Erton & Southworth, of 
Bury ; BH. G. Floyd; Sir George Etherton, of Preston. 


[Reported by Francis H. Cowrer, Esq., Barrister-at-Law. | 


Inland Revenue Commissioners ». Mallaby-Deeley. 
Greene, M.R., Finlay and Luxmoore, L.J.J. 9th December, 1938, 
REVENUE—SuR-TAX—VOLUNTARY UNDERTAKING TO MAKE 

ANNUAL PAYMENTS TO ComMpANY—CaAPITAL OR INCOME 

PAYMENTS —Ricutr to Depucr 1x ComputinG TAX. 

Appeal from Lawrence, J. (82 Sou. J. 745). 

M.D. was assessed to sur-tax In an estimated amount for the 
years 1929 30 to 1932-33 inclusive. In 1926, he gave the 
directors of a company called the Genealogical Publishing 
Co. Ltd. an undertaking under seal to provide them with 
£28,000 in five annual amounts of £5,600. On the LOth March, 
1930, when £13,310 were still unpaid he entered into a covenant 
under seal for himself and his personal representatives in each 
year from 1930 to 1936, to pay the company such sums as 
after deducting income tax therefrom would leave £5,600, 
£3,000, £2,500, €2.000, £15,000, £15,000 and £700 respectively. 
In exchange for the deed, the previous undertaking was handed 
to M.D. and payments of £3,490 made between the Ist April, 
1929, and the LOth March, 1930, were treated asehaving been 
made under the deed, leaving £13,310 payable thereunder. 
The deed contained no reference to the undertaking. Lawrence, 
J., held (inter alia) that the payments were income payments 
and proper deductions in computing income for sur-tax 
purposes. The Crown appealed. The personal — repre- 
sentatives of M.D., who had died, appealed on other points 
in the judgment. 

GREENE, M.R., allowing the Crown's appeal, said that it 
was not necessary to consider the other points, but the Court 
must not be taken as expressing any view on the correctness 
of the decision of Lawrence, J., on them. The question 
decided was whether the payments under the deed could 
be deducted. Under the Income Tax Acts, if the true bargain 
was that a capital sum should be paid, the fact that the 
payments were to be made by instalments would not give 
them an income character. The covenant in the 1930 deed 
was to pay the balance by annual payments, to pay a capital 
sum by instalments and not to make annual payments in the 
nature of income. M.D. was liquidating an obligation to pay 
a capital sum by a series of instalments differing from those 
under the earlier document. 

Fintay and Luxmoore, L.JJ., agreed. 

CounsEL: The Attorney-General (Sir Donald Somervell, 
K.C.), and R. Hills ; King, K.C., and F. N. Bucher. 

SOLICITORS : Solicitor of Inland Revenue P F. R. Alle iy 


[Reported by FRaNcis H. Cowper, Esq., Barrister-at-Law.} 








1050 


THE SOLICITORS’ JOURNAL. 


December 31, 1938 








Chisholm ». London Passenger Transport Board. 


Scott, MacKinnon and du Parcq, L.JJ. 
20th December, 193%. 
(CROSSINGS —EFFE« 
PEDESTRIAN CROSSING 


2 


vOLgs. ’ 


I Ol 
PLACES 
* 
» 


1, 5. 


ROAD TRAFFIC-—-PEDESTRIAN 
PEDESTRIAN S NEGLIGENCE 
(TRAFFIC) PROVISIONAL REGULATIONS, 1935, 
Appeal from Hilbery, J. (82 Sov. J. 396). 


In 1957, the plaintiff, a boy of fifteen years, was crossing 


Fleet Street London. lmmediately to the west of the road 
junction at Ludgate Circus, on the southern half of a 
pedestrian crossing. There Was all island in the middle 


There were traftic lights in the usual places 
controlling traffic the north side of Fleet Street 
entering Ludgate Circus from the and on the south 
side of Ludgate Hill entering it from the east). An omnibus, 
whi hy had crossed Ludvate Circus trom Ludgate Hill, struck 
and injured the plaintiff. had 
dashed off the pavement, tried to beat the omnibus across 


of the roadway. 
(1.€., on 


west 


There was evidence that he 


the pedestrian cCTOSSING, realised he was too late, tried to 
jump back and fallen. By reg. 3 of the Pedestrian 
Crossing Plans (Traffic) Provisional Regulations, 1935 : 


~ The driver of every vehicle at or approaching aw Crossing 
shall, unless he sees that there is no foot passenger thereon, 
such a speed as to be able if hecessary to stop 
before reaching such ~ The driver 
of every vehicle at or approaching a crossing where traffic 
is not for the time being controlled by a police constable 
Or by light signals, shall allow free and uninterrupted passage 


proc eed at 


crossing.” By reg. 4: 


to any foot passenger who is on the carriageway at such 
crossing, and every such foot passenger shall have precedence 
over all vehicular trafic at such crossing.” By reg. D2 The 


driver of every vehicle at or approaching a crossing at a 
road intersection where traffic is for the time being controlled 
Dy a police constable or by light signals, shall allow free and 
passage to every foot who 
the crossing 


uninterrupted passenger has 
started to the driver rec 
a signal that he nay proceed over the crossing.” Hilber "ae 


at the moment the plaintiff 


oO over before Ives 
awarded damages holding that 
stepped on to the crossing the omnibus was an approaching 


vehicle within reg. 3, and that the defendant Board were 
necessarily liable 
SCOTT, re allowing the Board s appeal, sald that the 


southern half of the CTOSSING on which the plaintiff Was Crosslhy 
not controlled by the police or by lights and so reg. 5 
did not apply. Further, neither reg. 
directly to the facts and nothing in Bailey v. Geddes [1938] 
1 K.B. 156: 81 Sor. J. 
applying. Neither 
if 


the case defined the duty of a pedestrian embarking on a 


Wa 


> nor rey. | appliec 


6x4. bound the court to treat them aus 


the regulations not the judgments in 


crossing. His duty at that stave was left to the common law. 
He was entitled to assume (1) that approaching trafthe was 
acting and would continue to act 


the 


if any approaching 


so as to be able to comply 
of the 
‘ } .| ‘ar LL « 

vehicle Was far enough away 


without difficulty with directions regulations : 
(2) that 
for it conveniently to check its speed he was entitled to cross. 
He had no right to embarrass a driver 
reasonable speed. If he suddenly embarked 


to embarrass a car which had come quite close 


and 


who was going at a 
on ah empty 
CrOSSINY SO as 
and thereby caused or contributed to a collision he had only 
, to 


- 
; + 
himself to 


hin But it wa 


and 
hot reasonable to keep pedestrians 
lon tra thy 
to waiting pedestrian 


CTOSS It Wis 


blame, the driver was under no liability 


Walting 


indefinitely tream ol and on a reasonable 


lor al 


“os 
terval (¢ a8) 70 vards). a Was 


entitled to courteous and prudent to signal, 


but there was no 1eua 


| duty to do sO. since the driver ol every 


car approaching a crossing when people were standing on the 
pavement was obliged to be prepared for their stepping on to 
the crossing and not to approach ata speed which would 
make it hard to pull up if they did tep on to it when he was 


uway Here the boy's 


a rea sonable distance 





| 
| 
| 


negligence | trust for’ D.M., B.F., V.C. and L.E. 


was the sole cause of the accident. The appeal should be 
allowed with costs 
MacKinnon, L.J., agreed, and pu Parca, L.J., dissented. 
CouNsEL: Foxs-Andrews ; Glyn-Jones 
Souicirors : R. Macdonald ; Gardiner & Co. 
[Reported by Francis H. Cowpsr, Esq., Barrister-at-Law.] 


Appeals from County Courts. 
Kearry v. Pattinson. 


Slesser, Clauson and Goddard, L.JJ. 20th December, 1938. 
ANIMALS—BeErEs IN A Hive—SwarmM—GoING ON TO ANOTHER’S 
LAND—PROPERTY. 


Appeal from Hull County Court 


The plaintiff kept bees. About the 16th June, 
1938, some of them swarmed settling in the next-door garden 
The plaintiff never lost sight of 
them and them. About 1 p.m. the plaintiff 
the permission to land and 
parties having been unfriendly for 

(bout 10 a.m. next day the 
* The bees are on the hedge in 


hoon on 
belonging to the defendant. 
could identify 

defendant's 
recover them, but the 
some time, this was refused. 
defendant told the plaintiff : 
my garden close to the ground. You can get them by going 
Mr field.” The plaintiff did ask 
Mr. Fenton's permission to cross his field, and partly through 
fear of trespassing and partly because he did not think he 
could get at the that way did cross it. Shortly 
afterwards the defendant gave him permission to go on to 
his land, His Honour Judge Banks 
dismissed an action by the plaintiff for damages for loss of 


sought enter his 


across Fenton's not 


hees not 


but the bees had gone. 
the swarm, holding that the mere refusal by the defendant of 
permission to go on to his land was not an actionable wrong. 

Stesser, L.J., dismissing the plaintiff's appeal, said that 
the the time chattels and were 
nobody's property. Bees were fere nature, but when they 
a man could have a qualified property in them. 
swarmed these bees were the plaintiff's property 


hees at material were not 
were hived 
Before they 
and rethatne 


“Ll so afterwards so long as they were in his sight 


power to follow them (i.e., while they were in a 
it was lawful for him to follow them). He had 
them on land. They 


considered his or anyone else’s property till they 


and he had 
place wl ere 


right » follow to another man’s 


ho 
could not be 


ed 
CLAUSON 


were his aval 

and GopparRp, L.JJ., agreed 

Ralph Shove Alastais Sharp. 
Hamins, & Hamlin v4 

Richard Witty ad Co., Hull. 


FRANCIS H. COWPER, sarrister-at-Law.] 


COUNSEL: 
Grammer Smith a 


ot 
Esq., 


SOLICITORS : 
Hudson. for 
[Reported by 

High Court—Chancery Division. 
/» +e Farmer: Nightingale ». Whybrow. 

Farwell, J. l7th November, 1938. 

BEQUES' Annuity—FuNpD TO BE 
Ricutr ro Resort ro CaprraL—Girt OvER 
FuND SuBsEc1 PAYMENT 
CapiraAL VALUE ANNUITY 


ADMINISTRATION oO! 
APPROPRIATED 
(PPROPRIATED 
ANNUITY DEFICIENCY 
DESTINATION. 


Ol ro OF 


hy her will bequeathed several 
amounting to £3,850, including a settled 
By cl. hequeathed a life annuity of 
directing her trustees to set apart and invest a 


A testatrix who died in 1937 
legacies 


pecunlary 
legacy of £250 5 she 
£300 to M.W 
sum. the income whereof would be sufficient at the time to pay 
it, and to pay it accordingly, with power to resort to the capital 
of the appropriated fund whenever the income should be 
insufficient (3): “Subject 
to the payment ol the said annuity the appropriated fund or 
so much thereof as shall not be resorted to to make up the 
of the income shall be held by trustees upon 


By cl. 7 the testatrix 


She further provided, by cl. 5 


deficiency my 
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bequeathed the residue of her real and personal estate to L.H. 
The amount available to provide for the pecuniary legacies 
was about £8,706. The duty on the legacies of £3,850 in all 
was £355. The sum required to provide for the annuity by 
its income was about £9,000, The capital value of the annuity 
was about £2,200, legacy duty being about £220. The question 
arose whether M.W. should be treated as a pecuniary legatee 
of a legacy equal to the capital value of the annuity or whether 
that sum should be set aside as a fund out of which she was 
entitled to receive her annuity. 

FARWELL, J., said that the estate was insufficient to pay 
all the legacies and the annuity infull. In those circumstances 
there would in the ordinary case be no doubt that its actuarial 
value would have to be ascertained and that the annuitant 
would take its capital value abated, if necessary, with the other 
legacies. But if that method were adopted here the persons 
ultimately interested in the fund directed to be set aside 
would not get it. In the case of In re Nicholson ; Chadwyck- 
Healey v. Crawford, 82 Sou. J. 624, the judgment was based 
on the view that the annuitant and the persons who were to 
take the appropriated fund after her were equally interested 
in it so that the court was no more entitled to destroy the 
rights of the one rather than those of the others. But here 
everything given to those who might take after the annuitant’s 
death was “subject to the payment of the said annuity,” 
l.e., Satisfying it in full. The annuitant was entitled to have 
the capital value of the annuity paid over to her. His 
lordship further held that the surplus remaining on the 
adoption of this method should go to the persons named 
in cl. 5 (38). 
COUNSEL : 

Edwards ; 


SOLICITORS : 


M. Adams; G. P. Slade; Winterbotham ; 
William Cook. 
Frank Taylor & Nightingale ; 


[Reported by FRANCIS H. CowPER, Esq., Barrister-at-Law.] 


R. 
Rye & Eyre. 


Probate, Divorce and Admiralty Division. 

Chappell ». Chappell. 
19th October, 
DecREE ABSOLUTE—APPLICATION BY RESPONDENT 
Huspanp—NoN-COMPLIANCE WITH ORDERS FOR ALIMONY 
AND RESPONDENT IN ContTEMPT—DISCRETION 
MatriMoNiAL Causes Act, 1937 (L Edw. 8 and 1 Geo. 6), 
c. 57, s. 9, sub-s. (3). 


Henn Collins, J. 1938. 


DIVORCE 


Costs 


This was an application by a husband respondent to make 
absolute a decree nisi of divorce granted to the wife petitioner 
on Mth October, 1937. The petitioner was entitled to apply 
for decree absolute ou or about Mth April, 1938, but had not 
applied. Counsel on behalf of the applicant submitted that 
the petitioner not having applied, a prima facie case for the 


vranting of the application had been made out by virtue of 


s. 9 of the Matrimonial Causes Act, 1937, which provided as 
Section 183 of the principal Act shall be amended 
*(3) Where a 
decree nisi after the 
passing of this Act, and no application for the decree to be 
made absolute has been made by the party who obtained the 
decree, then, at any time after the expiration of three months 
from the earliest date on which that party could have made 
such an application, the party against whom the decree nisi 
has been granted shall be at liberty to apply to the court and 
the court shall, on such application, have power to make the 
decree absolute, reverse the decree nisi, require further inquiry 
or otherwise deal with the case as the court thinks fit.” The 
respondent wished to marry the woman named in the petition, 
with whom he was living, and of whom he expected a child 
to be born, of which he would be the father. Counsel on 
behalf of the petitioner stated that the wife’s attitude was 
entirely contingent on some sort of Improvement, on the 
husband’s part, towards the children of the marriage. He was 
in very grave contempt in the matter of alimony, the whole 


follows : 
by adding thereto a sub-section as follows : 
has been obtained, whether before or 





| 


of which had been ordered for the benefit of those children, 
and the husband further had not paid any of the costs of 
the suit. It was the established prac tice of the Divorce Court 
that anyone who had not obeyed the order of the court to pay 
costs should not be allowed to take any further step in the 


suit. This principle had been extended to cover alimony as 
well as costs. Before the court could accede to the husband’s 
application, it had to be satisfied that there Was some 


impropriety on the part of the wife in not proceeding to 
have the decree made absolute, and that the wife was holding 
it up for some improper motive, such as the obtaining of some 
advantage which she ought not to have. it could not be said 
that the wife was acting wrongly in taking the course which 
she had taken. In proper conditions, she would like her 
freedom, but not upon the basis that her husband who had 
very definite obligations to existing children should be able 
to go, and, by operation of law have another wife, and possibly 
other children. The preamble to the Matrimonial Causes Act, 
1937, referred to the protection of children of the marriage. 
The talk of the child mentioned the 
purest sentimentality, and the ideas underlying it 
contrary to justice. [Counsel referred to Kemp-Welch v. Kemp- 
Welch and Crymes [1910] P. 233; P.v. P. & T. (1910), 26 T.L.R. 
607: Leavis v. Leavis | 192] | P. 299 and Gower v. Gower | 1938 | 
P. 106: 82 Sou. J. 336.] Counsel, in reply, submitted that the 
husband’s non-compliance with the order of the court tor 
payment was not wilful or wicked, but was due to his real 
inability to pay. The objects of the 1937 Act, as expressed 
in the preamble, would be met in the main, if the application 
were granted. One object was the removal of hardship, and it 
was certain that, if the present decree were not made absolute, 
hardship would fall upon the woman who was expecting 
a child. The husband had shown that he was intending to 
continue living with the woman named, and it was, therefore, 
also in the interests of public policy that his present marriage 
tie should be dissolved. 

Henn Couns, J.: 
in the suit, the husband, who, as a result of the suit, was 
found guilty of an adulterous association which began some 
where in November, 1936. His application is under the 
Matrimonial Causes Act, 1937, s. 9, to have the decree nisi 
made absolute. [ think that it is abundantly clear that any 
remedy open to a party under that section is not as of right, 
without regard to discretionary matters, but one in which the 
section clearly lodges in the court a discretion which it can 
exercise In the circumstances set out in the section. As | 
see this case, there are two questions which | have to answer, 
First of all, the respondent husband, the applic ant on the 
motion, being admittedly in contempt of court, is that 
contempt of such a nature as to debar him from the exercise 
of discretion / Assuming that the answer to that question 
is that he is not debarred, the next question is whether or 
not the circumstances of the case are such that the discretion 
vested in the court should be exercised in his favour. 
satisfied on the facts of this case that this respondent has 
treated his legal obligations with contempt. He has preferred 
what he calls his moral obligations, although I can conceive 
of their being described by another term, to those which he 
undertook when he married the petitioner. [ suppose that the 
force of the case in his favour is the suggestion or the fact that 


legitimising Was 


were 





This is a motion by the respondent 


I al 


the woman with whom he has been living is expecting to be 
delivered of a child some time in March, 1939. Accepting 
that for the which is not verified by 
evidence —assuming it to be the case, that child must 
heen conceived somewhere about the middle of this year 
If he found two establishments too expensive, why did he 


moment medical 


have 


indulge, and add to his expenses ? If, indeed, as is suggested, 
he is unable to meet the order of the court against him, he 
would have been much better advised to expend the money 
which it has cost him to take these proceedings in reducing 
his legal liabilities. The true fact is, to my belief, that he 








1052 


THE SOLICITORS’ JOURNAL. 


December 31, 1938 








want to honour his legal obligations, but prefers 


those which he describes as his moral obligations. In those 
circumstances, I think that he is in contempt in the sense 
which, I will not say in all cases, or even in this, debars me 
from passing to the other considerations which might lead 
me to think that I ought to exercise discretion in his favour. 
However, I am quite clear that it is a case in which I ought 
discretion. The is that 
which will be dismissed with costs 


does not 


not to exercise my result he gets 
nothing by his motion, 
Motion dismissed with 
COUNSEI Graham Brooks, 
Roland Adams, for the petitioner. 
Soxticirors : Kimbers, Williams, Sweetland 
for the applicant : Ernest A. Kite, for the petitioner. 


[Reported by J. F. Co 


costs. 


for the respondent applic ant 


SlwSOn, 


MPTON-MILLER, Esqy., Barrister-at-Law 


Randall ». Randall. 


Su Boyd Merriman, P. 6th December, 193. 

Divorce-——INsSANITY—RECEIVER ACTING AS GUARDIAN ad 
litem—COMMUNICATION OF PETITION TO PATIENT-—-DEGREE 
OF INSANITY-—-SUPREME CouRT oF JUDICATURE (CON 
SOLIDATION) Act, 1925 (15 & 16 Geo. 5, c. 49), s. 176 (d), 
4s AMENDED BY MATRIMONIAL Causes Act, 1937 (1 Edw. & 
& | Geo. 6, ¢. 57), ss. 2 and 3—MatTrIMONIAL CAUSES 
RULES, 1937, r. 64. 


This was a wife's suit for dissolution of marriage on the 
ground that the respondent was incurably of unsound mind 


and had been continuously under care and treatment for a 
least 


presentation of the petition. 


period of at five years immediately preceding the 


Sir Boyp Merriman, P., in giving judgment, said that the 


respondent was suffering from a defect of the mind which, 


ut present at any rate, was manifested by and consisted of 


an He could talk perfectly sensibly. 
He could discuss subjects perfectly sensibly, He had 
The President, in dealing with the 
evidence, on which he found incurable unsoundness of inind, 
sald that once he had arrived at a decision that there was 
mind and that it 
meaning of the statute, he was not concerned with the question 
It 


heen 


absence of w ill-power. 
ho 


delusions now of any sort. 


unsoundness of was incurable within the 


of the degree of unsoundness of mind, except in so far as 
was tested by the test, viz., that there had 
care and detention for the statutory period. Two things had 


t 
caused him (his lordship) the greatest anxiety. First, that 


by statutorv 


the receiver, who was appointed guardian ad litem had 
complete ly failed to realise that his duties as guardian ad litem 
were entirely separate from his duties as receiver. In fact, 


he had taken no sort of part in deciding whether the petition 
should be defended. He had he called 
instructions from the solicitors who were representing him 
s that had been decided 
that the respondent should not be informed of the proceeding 


merely taken what 


as receiver. The other matter wa It 
The person who had made the latter decision was a layman 
in of a licensed the Was 
detained. Rule 64 of the Matrimonial Causes 1937, 
which laid down that a person in charge of a person of unsound 
the 


respondent 


tules, 


charge house where 


mind on medical advice need not inform the patient of 


fact that a petition had been presented agalnst him, was not 


intended for a where the could ate 


perfec tly what was going on. 


case patient 
For that reason he (his I 
in order that he might have 


Dr. Hart, 


specialist who had visited the patient at his instance, informed 


apprecl 
yrdship) 
an 


the 


had ordered an adjournment, 


independent medical opinion, and sernard 


rightly, that a divorce suit was pending. 


the patient, quite 
It Was the duty of a guardian ad litem to see that every proper 
and legitimate step for the patient’s representation was taken, 


and that the patient's case was fully presented to the court. 


As to the advisability of appointing as guardians ad litem 
recelvers 


(other than the Official Receiver), the matter had 


l l ] 
come belore the court generally 


in connection with patients 


| 


| 





in public institutions, and as to whom it had been suggested 
that the accountant to the authority, or someone in a similar 
should He (his lordship) had made it clear 
that the court would not approve of that suggestion. It had 
become an established practice that if no person connected 
with the patient were available to act as guardian ad litem, 
then that function. 
Certa were most Important questions to be decided 


capacity, act. 


the Official Solicitor himself undertook 
inly there 
as to the financial arrangements to be made by a petitioner 
on behalf of an insane person, who was being divorced, and 
on that aspect of the matter no one was better quaiified than 
an accountant to a public authority or a receiver in a private 
case. But before that point was reached, there was the more 
Important question whether the case was proved against the 
respondent, who was handicapped by the fact that he or she 
in detention. It was very desirable that the financial 
aspect ol matter should not necessarily be uppermost 
when the guardian ad litem had to take responsibility on the 
The 


Management Department were taking a 


Was 


the 


very important issue of whether insanity was proved. 
Administration and 
similar line with regard to the appointment of receivers as 
guardians ad litem. In the Divoree Court, whenever possible, 
a person Ind pendent of the mere receivership of the estate 
should be appointed guardian ad litem, if such person were 
available. The 
necessary it was to keep the functions of guardian ad litem 


present case had shown conclusively how 


Decree wisi, 


for the 


and receiver completely distinct. 
E. 
Bayford, for the respondent. 

Taylor, W illeock s & Co. . 


iby J. F. 


COUNSEL: NS. Karminski, petitioner; R. H. 


Field. Roscoe & Co. 


sarrister-at-Law.]} 


SOLICITORS : 


[Reporte COMPTON-MILLER, Esq., 





Land and Estate Topics. 
By J. A. MORAN. 


Many of the leading auctioneering firms have completed 
their annual reports for the present year, and most of them 
are tuned to an optimistic key. There is no doubt it has been 
a good year in the market, both public and private, for real 


The international situation, and the crisis it involved, 


estate. 
had a bad effect in other directions, but where land and bricks 
and mortal were concerned, the general uneasiness led 


investors to turn in their direction. 

To attempt to give a definite comparison between one year 
and another is futile: for while auction made 
public, wild horses will not drag from the owners or the buyers 


results are 
what the price Was In a private transaction. 

The recent death of Lord North, soon after the demise of 
his father, wil 
duties In six 


| mean the payment of a second lot of death 


years. Few landed estates nowadays can 


withstand such a blow. 
One of the most striking examples of 


death during 


the effect of heavy 
years, the of Lord 
Chicheste rs estates. The sixth earl died on 14th November, 
1926. His eldest son died eight days later. Thus, the present 
peer found himself the heir to an agricultural estate in Sussex, 


duties recent was case 


with TWO doses of death duties to pay. 
“olly where, for half a century, children from 
and St. have 


is to be swallowed 


Farm,” 
districts of Islington 
found a congenial and recreative centre, 
up hundred The local council 
pressed to have the area scheduled as not for building, but 
It would have a welcome addition 
Belt.” The Dick 
Turpin ; and on its western side, stood the old house described 
by Miss Braddon in * Lady Audley’s Secret.” 

Planning and design have been largely left to speculative 
and the speculators who finance them. The land 
is hought the land at a high price, and, naturally, 


wants to make a good profit out of it. The land is divided up 


So 


the congested Pancras 


houses. has been 


by twelve 


nothing was done heen 


to the ~ Green farm is associated with 


builders 


speculator hi 
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into the maximum number of eligible plots, without any 
regard for trees, hedges or other amenities which are sold to the 
speculative builder who submits the lowest standard of 
design that will pass the estate owner’s agent. It is true 
that town planning controls the number of houses to the acre, 
and has a slender hold on exterior design ; but only the very 
worst are ever rejected. The designs of the houses may not 
be too bad in themselves, but entirely incongruous to the rest 
of the estate. In fact, the builder who advertises * no two 
houses alike” is no worse than the fellow responsible for the 
drab similarity of others. All along the line, architects are 
not given an opportunity of showing their ability in making 
these dull and drab estates a credit to their district. 

The Minister of Health, after consultation with the 
Commissioner of Works, has approved an order made by the 
Town Council of Slough under s. 17 of the Town and Country 
Planning Act, 1932, for the preservation of the seventeenth 
century building, Bayliss House, Stoke Poges Lane, Slough. 
The effect of the order will be that the building cannot be 
demolished without the council’s consent. 

Bayliss House was formerly the residence of Doctor 
Godolphin, Headmaster of Eton. It was erected about 1685, 
and is an example of pure seventeenth century domestic 
architecture. At one period it is reputed to have been 
occupied by Lord Chesterfield, and some of the famous 
** Letters to his son’ were probably written there. In 1829 
it became a well-known Roman Catholic boys’ school, and was 
continued as such until 1907. Cardinal Merry del Val, the 
famous Papal Secretary of State was educated there. 


The disfigurement of the countryside receives a lot of 


attention in the newspapers, but, as a rule, there is little to 
show for it. In the United States, however, there appears 
to be more determination to cope with the evil. A recent 
decision of the Massachusetts Supreme Court has ruled that 


hoardings may be prohibited even on private property if 


they disfigure the scenery or mar the traveller's view. A 
law of the same State also stipulates that they must be set 
back at least 100 feet from the highway. 

In recent years, heard much of 
mansion,’ but of late this * black sheep’ of the real estate 
family appears to be coming into its own. Some of them are 
being bought for speculative purposes, but others are 
purchased for actual possession, the new owner being willing 
to spend money on bringing them up to date. Hornby Castle, 
for instance, after being in the market for a long while, has 
just been sold, and saved from demolition. 

The Read Hall Estate, near Bromley, is another example. 
It was put up to auction and withdrawn, but soon afterwards, 
was acquired privately by Mr. Samuel Holden, of Nelson. 
The Hall is a fine old Georgian residence, and the estate of 
300 acres, is mostly well-timbered park land. The new owner 
is a prominent local millowner, and it is understood that his 
daughter will take up her residence there in the new year. 


one the “ unwanted 
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Societies. 

The Law Society. 
LAW. 

Copies of the annual prospectus for the session 1938 /39 
and of the detailed time-table for the Spring Term, 1939, 
can be obtained on application to the Principal’s Secretary. 

The Principal (Dr. G. R. Y. Radcliffe) will be in his room 
to advise students on their work on Friday, 6th January, 
from 10.30 a.m. to 12.30 p.m., and from 2 p.m. to 4.80 p.m. 

The first lectures will be held on 9th January. 

For Intermediate students there will be courses on (i) Public 
Law: The Courts of Justice, (ii) The Law of Property in 
Land (Part II), (iii) The Law of Tort, (iv) Elementary Equity, 
(v) Accounts and Book-keeping, and (vi) Trust Accounts. 

Intermediate students must notify the Principal’s Secretary 
not later than 6th January on the entry form whether they 
wish to take morning or afternoon courses. 


SCHOOL OF 





The Final subjects on the time-table for the Spring Term 
are (i) Wills, Intestate Succession, Administration of Assets, 
Procedure and Practice of Probate Court, and Death Duties, 
(ii) Criminal Law and Procedure, Proceedings before Magis- 
trates, and (iii) Sale of Goods and Bailments. Teaching will 
also be provided during the term in three optional subjects 
for the Final Examination, viz., (i) The Law of Shipping 


(Part II), (ii) Local Government and Administrative Law 
(Part I), and (iii) Divorce. 
There will also be courses on (i) Conveyancing, (ii) Tort. 


(iii) Private International Law, and (iv) Jurisprudence 
(Part II) for Honours and Final LL.B. students: and on 
(i) English Constitutional Law and History (Part I) and 


(ii) Roman Law (Part IT) for Intermediate LL.B. students. 

Copies of the regulations governing the three studentships 
of £40 a year each, offered by the Council for award in 
July, 1939, can be obtained on application to the Principal’s 
Secretary. 


Solicitors’ Managing Clerks’ Association. 
LAND REGISTRATION. 

Mr. Justice CLAUSON took the chair at a meeting of this 
Association held at Lincoln’s Inn Old Hall on 25th November, 
and the Chief Land Registrar delivered a lecture on land 
registration. He began by rebutting the suggestion that the 
registry advocated registration of title on the ground that it 
enabled laymen to deal with registered land without 
employing solicitors. He constantly stressed in publie the 
opinion that registration could not be satisfactorily conducted 
without solicitors. Laymen had the right to come to the 
registry direct, but it confined itself to its proper function and 
would not give advice or prepare applications. Curiously 
enough, while solicitors usually applauded the registry for 
this attitude, they did not always appreciate its refusal to 
act as counsel to themselves. 

The Land Registry Act, 1862, had made the register a 
complete mirror of the title, in which every interest in the 
land, legal and equitable, was set out. The machinery was 
far too elaborate and the Act soon broke down. The Land 
Transfer Act, 1875, established the extraordinarily simple 
register of to-day, confined to freehold and leasehold interests. 
Its root characteristic was that the mere fact of registration 
conferred statutory powers on the registered proprictor to sell 
and charge the land—powers so potent that purchasers were 
not permitted by law to call for evidence of title outside o1 
behind the register. The register was an impenetrable 
curtain behind which all dealings with equitable interests 
went on to the complete indifference of the purchaser. So 
happy and ingenious had been the idea of a curtain and a 
landowner with statutory powers of selling and charging. that 
the enemies of the system had, in 1925, stolen its thunder and 


applied the principle, by the Law of Property Act. to 
unregistered land. Perhaps solicitors were not as sure as 
they would like to be about the impenetrability of that 
curtain. The register was a completely non-transparent 


curtain, for equitable dealings did not appear im it. 

The 1862 Act had required a rigid examination of titie 
through the full statutory period of sixty Vears. and no 
discretion was left to the registrar. This was one of the 
reasons for its breakdown. The present standard for absolute 
title was that of a willing but prudent purchaser acting undet 
competent advice. The amount paid out of the insurance 
fund by way of indemnity for error had been under £2,000, 
a proof of the businesslike attitude of the registry and of thi 
skill and integrity of conveyancers. 

In 1857 the Royal Commission on Registration had 
published the wise words, ‘* A map is a good servant but 
bad master; very useful as an auxiliary but very mischievous 
if made indispensable.” The 1862) Act had, however, 
prescribed a meticulously accurate plan and a procedurs 
which forced every applicant for registration and his neigh 
bours to fight for their rights to the last inch, because when 
the map was settled they could no longer be heard. ‘Title 
was now registered on general boundaries only the plan 
was a guarantee signpost pointing to the ground and enabling 
the precise parcel to be readily identified as a whole, but 
leaving the exact line of the boundary undetermined. To 
ascertain the precise legal boundary-line the land must be 
visited and exhaustive inquiries must be made, but these 
steps, and the settlement of disputes, were outside the 
jurisdiction of the Land Registration Act. The rules allowed 
the Chief Land Registrar to define fixed boundaries if the 
proprietor cared to pay the practically prohibitive charges 
involved, but applications were very rare. 


Overriding interests were the great stumbling block to 
registration of title. The Royal Commission of L857) had 
decided, and the wisdom of their decision had never been 
challenged, that registration should make changes in the 
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machinery of conveyancing only. They had rejected the 


alternative of introducing changes in substantive law affecting 


registered and not unregistered land. They had adopted the 
root principle that the register should be nothing more than 
substitute for the title deeds, showing nothing that was 
Such incidents as rights of way or adverse 
title to regis- 


ul 


a 
not shown on them. 
possession had therefore continued to affect the 


tered land. Inquiries which had to be made outside the 
title deeds had also to be made outside the register. The 


clear warning that intending 
land to ascertain whether any 
Overriding interests were 


land certificate contained 
purchasers should inspect the 
such overriding interests existed. 


a 


found throughout the world wherever there was a system of 


registration of title. 

The Chief Registrar strongly on the futility 
personal search. It took up time, the clerk was only allowed 
to make pencilled notes, the firm was responsible for loss due 
to an error, and the search gave no priority. Moreover, it 
might miss pending dealings in the registry not yet entered 
on the register, as in such cases the register was not in the 
search room, and might even be physically dismembered and 


spoke 


in process of being recreated, because of prior transfers of 


part. Solicitors should make use, he said, of the official search, 
which eliminated all these disadvantages and risks, exempted 
solicitors from responsibility for error, gave priority to the 
contemplated dealing, and was conducted free on the 
day of application. The difficulty of the dismemberment 
of documents was overcome by the provision of photostatic 
copies, which were admissible in evidence. The practice of 
printing copies of the land certificate of building estates as 
issued at the time of first registration was higkly undesirable. 
It overlooked the fact that each transfer of part changed the 
vendor’s title, and that any transfer might involve the 
opening of a new edition of the register because of restrictive 
covenants or rights of way which affected the land remaining 
unsold. 

The whole business of registration could be conducted by 
post and there was no need for personal attendance at any 
stage. The prints of the forms issued by the registry were 
all carefully drafted as to ensure that, when they were 
filled up, the registry would have all the information it 
normally required to complete the registration without having 
Solicitors who complied 


SO 


to raise any further questions. 
strictly with the forms would be saved time and trouble. 
The registry were always greatly indebted for constructive 


fn conclusion, the Registrar said that 
compulsory registration would increase and not diminish 
the practices of solicitors, for by diminishing the cost of 
dealing with land it increased the attractiveness of land for 
the small investor. In Australia it bad increased of 
land by 60 per cent., and had raised the value of land by 
anything from 10 to 20 per cent. 


criticism of the service. 


sales 


The Medico-Legal Society. 
THE PSYCHIATRIST IN THE COURTS. 


The Medico-Legal Society and the Psychiatry Section of the 


Royal Society of Medicine held a joint meeting on 24th 
November to discuss the place of the psychiatrist in the 
administration of the criminal law. His Honour Judge 
W. G. Earengey, K.C., took the chair. 


1}. GILLESPIE said that the chief defect in the legal 
is its lack of concern with the prisoner’s character 
He pleaded for a research department as 
system, so that the results of 
various kinds of sentences and treatments could be assessed 
statistically. Many prisoners had histories so like those of 
the majority of neurotics that constant co-operation between 
the magistrate and the psychiatrist might well result in the 
prevention of much crime. <A routine psychiatrical report 
might be of doubtful use unless the judicature as whole 
received some instruction in the principles of psychiatry. 
The psychiatrist should also be employed to advise on the 
occupation and after-care of prisoners. So long the 
fantastic McNaghten rules remained in force, psychiatrists 
should interpret them literally. It was, however, probably 
rare that there was any fundamental difference of opinion 
between the psychiatrist who appeared for the prisoner and the 
prison medical officer who appeared for the Crown. A joint 
report should often be possible. The law should recognise 
the fact that the dividing line between sanity and insanity 


Dr. BR. 
procedure wi: 
and state of mind. 
a necessary part of the legal 


a 


was not sharp and that there were degrees and varieties of 


responsibility. 

Mr. ROLAND Buri K.C., upheld the McNaghten rules, 
and complained that medical men were inclined to under- 
rate the responsibility of mentally disordered persons. Whena 
prisoner was in custody, inquiries ought to be strictly limited 
to his fitness to plead and his responsibility. If there were 


RROWS, 


of 


j 


| 





i 


a doubt about the prisoner’s sanity the judge could postpone 
sentence (except in a capital case), and assistance from a 
medical witness was of great use to him. The medical report 
was freque tly lacking. and merely stated that the prisoner 





was of low mental stature but not certifiable or mentally 
defective. The vast majority of offenders were ordinary 
individuals, for most of the abnormals had been dealt with 
before sentence. Apart from lunacy and mental deficiency, 
compulsory treatment would be useless, for the co-operation 
of the offender was necessary. 

\ paper by Dr. DENIS CARROLL was read, in which he 


stressed the development of the psychiatrist from being a mere 
alienist to being an adviser of the court on the disposal of a 
It was not the function of the psychiatrist to 
determine whether punishment should be inflicted, but he 
might have information which would materially affect the 
magistrate’s view on the value of punishment for a particular 
offender. The modern psychiatrist did not regard crime as a 
disease, or punishinent as wrong. He only implied that some 
criminals, especially young ones, were amenable to psychiatric 
treatment, and that with some of these the interests of society 


prisoner. 


were best served by carrying out that treatment. 
Dr. LevririA FAIRFIELD said that the only reason why 
the MeNaghten rules continued to exist was that no one 


really paid any attention to them. In practice, no murderer 
whose sanity was in grave doubt had been hanged for many 
years. Judges managed to reconcile the fact that mental 
disease was 1h practice regarded as a reasonable and proper 
excuse for exemption from capital punishment, with these 
rigid and inadequate rules. The psychiatrist could give 
indispensable advice on the responsibility and treatment of 
persons of abnormal or perverted mentality who were not 
certifiable. The lawyer naturally desired to be master in his 
own house, but he had only been made jnaster because society 
regarded him as the most effective guardian of the liberties 
of the individual. The psychiatrist who was acting as the 
servant of the court had an advantage over the expert witness, 
for he could give a really impartial opinion and do away with 
the notion that the doctor was the sort of person who only 
came into court to try to get the prisoner off. Students of 
medicine and law should be instructed together in the principles 
of psychiatry. 

Dr. CRiIcnTON-MILLER said that as long as lawyers regarded 
the McNaghten rules and bodily disease as the sole criterion 
of criminal responsibility, doctors were helpless. It should 
be possible for a conjunction to take place between the Bench 
and the psychiatrist as an assessor so that the difficult balance 
between responsibility and reformability on the one hand, and 
the safety of society on the other, might be reached. 








Parliamentary News. 


Progress of Bills. 


ROWAL ASSENT. 


Bills received the Royal Assent on the 


The 


99 
22nd 


following 
I> cember : 
Aberdeen Corporation (General Powers) Order Confirma- 
tion. 
Laws Continuance. 
Corporation Order ¢ 
Housing (Financial Provisions) 
Ministry of Health Provisional Confirmation 
(Mid-Staffordshire Joint Hospital District). 
National Trust for Scotland Order Confirmation. 


expiring 
Glasgow onlirination. 
Scotland). 


Order 


Paisley Corporation (Cart Navigation) Order Confirma- 
tion. 
Public Works Loans. 
House of Lords. 
Custody of Children (Scotland) Bill 
Read First Time. 22nd December. 
House of Commons, 
Census of Production Bill. 
Read First Time. 2ist December. 
Limitation Bill. 
Read First Time. 21st December. 
Marriag Scotland) Bill. 
Read Fir Time. 2Iist December. 
Public Trustee (Greneral Deposit Fund) Bill. 
Read First Time. 2ist December. 
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Questions to Ministers. 

KING’S BENCH DIVISION (TRIALS OVERDUE). 

Mr. LIpDALL asked the Attorney-General whether he is 
aware that the number of cases overdue for trial in the King’s 
Bench Division, notwithstanding the efforts of two extra 
Lords Justices, constitutes a denial of justice ; and will he, 
as present arrangements have failed, terminate within the 
next three months the existing methods which give rise to 


confusion and delay and the waste of time and money of 


every person concerned. 

THE ATTORNEY-GENERAL: As my hon. Friend is no doubt 
aware, it is proposed, as soon as opportunity permits, to submit 
to both Houses of Parliament a resolution authorising the 
appointment of two additional Judges to the King’s Bench 
Division. In addition, it is hoped to arrange that, shortly 
after the beginning of next term, the Division should have 
the assistance of three Lords Justices. |21st December. 


JAMAICA (SUPREME COURT). 

Sir Percy Hurp asked the Secretary of State for the 
Colonies what steps are being taken to carry out the recon- 
stitution of the Supreme Court of Judicature of Jamaica 
following upon the memorial of the Jamaica Law Society. 

Mr. M. MACDONALD: As I informed my hon. Friend on 
25th May, the reconstitution of the Supreme Court on the 
lines suggested by the Jamaica Law Society has been 
approved. The necessary legislation, which has been delayed 
owing to the pre-occupation of the Colonial Government with 
other urgent matters, will be introduced in the Spring 
Session. {21st December. 








Rules and Orders. 


REGISTRATION OF TITLE TO LAND IN) CROYDON, 
AT THE CourtT AT BUCKINGHAM PALACE 
The 20th day of December, 1938 
Present 
THE KinG’s Most EXCELLENT MAJESTY LN COUNCIL 

Pursuant to section 120 of the Land Kegistration Act, 
1925, His Meiesty by and with the advice of His Most 
Honourable Privy Council is pleased to order and deckire, and 
it is hereby ordered and declared, as follows : 

Registration of title to land is to be compulsory on sale in 
the County Borough of Croydon on and after the first day of 
January, nineteen hundred and thirty-nine. 

Rupert B. Howorth. 








Chancery Chambers. 


From the Ist January, 1939, the business in these 
Chambers will be dealt with as below: The Chief Master 
(Master HOLLAND, Room 173) will be attached to all the 
Judges and will deal with the following : 

(A) All Applications made under the Adoption of Children 
Act, 1926. 

(B) All Applications as to removals and appeals from the 
County Court under s. 10 of the Guardianship of Infants 
Act, ISS6. 

(c) Applications for transfer of causes or matters from one 
Judge of the Chancery Division to another under Ord. 49, 
r. 1A. 

GROUP A. 
Chambers of Mr. Justice BENNETT and Mr. Justice SIMONDs. 
Master HoLLowAy (Room 154). 
A-D (1) All matters assigned to either of the above Judges 
or their successors on or after the Ist January. 1939. 

(2) All matters assigned to Mr. Justice Bennett, Mr. Justice 
Crossman or Mr. Justice Simonds or their predecessors 
from Ist January, 1928 to 31st December, 1938. 

\-F All matters assigned to Mr. Justice Eve, and 
Mr. Justice Romer or their predecessors prior to 
ist January, 1928. 

Master WiILLMoTT (Room 2357). 
E-K (1) All matters assigned to either of the above Judges 
or their successors on or after the Ist January, 1989. 

(2) All matters assigned to Mr. Justice Bennett, Mr. Justice 
Crossman, or Mr. Justice Simonds or their predecessors 
from Ist January, 1928 to 3lst December, 1938. 

G—N All matters assigned to Mr. Justice Nive, or Mr. Justice 
Romer or their predecessors prior to Ist January, 1928. 
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G—-K All matters assigned to Mr. Justice Russell or hi 
predecessors prior to Ist January, 1928. 
Master H. W. JELF (Room 157). 
L-R (1) All matters assigned to either of the above Judges 
or their successors on or after the Ist January, 1939. 

(2) All matters assigned to Mr. Justice Bennett, Mr. Justice 
Crossman, or Mr. Justice Simonds or their predecessors 
from Ist January, 1928 to 3lst December, 1938. 

O-Z All matters assigned to Mr. Justice Russell, and 
Mr. Justice Tomlin or their prior to 
Ist January, 1928. 

L-N All matters assigned to Mr. Justice Russell or his 
predecessors prior to Ist January, 1928. 


predecess¢ rs 


Master TREHEARNE (Room 246). 
S-Z (1) All matters assigned to either of the above Judges or 
their successors on or after the Ist January, 1939. 

(2) All matters assigned to Mr. Justice Bennett, Mr. Justice 
Crossman or Mr. Justice Simonds or their predecessors 
from Ist January, 1928 to 3Ist December, 1938. 

O-Z All matters assigned to Mr. Justice Eve, and 
Mr. Justice Romer or their prior to 
Ist January, 1928. 


predecesse Ts 


GROUP B. 
Chambers of Mr. Justice CROSSMAN and Mr. Justice 
MortToN. 
Master NEWMAN (Room 162). 
A-D (1) All matters assigned to either of the above Judges 
or their successors on or after tst January, 1939. 

(2) All matters assigned to Mr. Justice Luxmoore, 
Mr. Justice Farwell or Mr. Justice Morton or their 
predecessors from Ist January, 1928, to 31st December, 
1938. 

A-F All matters assigned to Mr. 
Mr. Justice Clauson or their 
Ist January, 1928. 

Master HOLLAND (Room 173). 
E-K (1) All matters assigned to either of the above Judges o1 
their successors on or after Ist January, 1939. 

(2) All matters assigned to Mr. Justice Luxmoore, 
Mr. Justice Farwell, or Mr. Justice Morton or their 
predecessors from Ist January, 1928 to 31st December, 
1938. 

G-N All matters 
Mr. Justice Clauson = or 
Ist January, 1928. 

G—K All matters assigned to Mr. Justice Tomlin or his 
predecessors prior to Ist January, 1928. 


Astbury or 
prior to 


Justice 
predecess« IS 


Justice Astbury and 


predecessors prior to 


assigned to Mr. 
their 


Master HAWKINS (Roem 168). 
L-R (1) All matters assigned to either of the above Judges o1 
their successors on or after Ist January, 1939. 

(2) All matters assigned to Mr. Justice Juxmoore, 
Mr. Justice Farwell, or Mr. Justice Morton or their 
predecessors from Ist January, 1928 to 31st December, 
L938. 

A-F All matters 
Mr. Justice Tomlin or 
Ist January, 1928. 

L—-N All matters assigned to Mr. Justice ‘Vomlin or his 
predecessors prior to Ist January, 1928. 


° 
Justice Russell or: 
prior to 


assigned to Mr. 


their predecessors 


Master Mossi (Room 163). : 
S-Z (1) All matters assigned to either of the above Judges oi 
their successors on or after Ist January, 1939. 

(2) All matters assigned to Mr. Justice Luxmoore, 
Mr. Justice Farwell. or Mr. Justice Morton or theit 
predecessors from Ist January, 1928 to 3lst December, 
1938. 

O-Z All matters assigned to Mr. Justice Astbury ot 
Mr. Justice Clauson or their predecessors prior to the 
Ist January, 1928. 

By Order of the Judges of the Chancery Division. 

19th December, 1938. 





Legal Notes and News. 


Honours and Appointments. 


Mr. Robert S. RoBpertson, K.C., of Toronto, one of the 
leaders of the Ontario Bar, has been appointed Chief Justice 
of the Supreme Court of Ontario in place of Mr. Justice 
Rowell, who has resigned on account of ill-health. 

Mr. F. W. Roperts, solicitor, of North Shields, has been 
appointed Town Clerk of Nelson. Mr. Roberts was admitted 
a solicitor in 1935 











December 31, 1938 








1056 THE SOLICITORS’ JOURNAL. 
Professional Announcements. Stock Exchange Prices of certain 
(2s. per line.) r x = 
Messrs. INGRAM & Co., solicitors, of 45, Fore Street, London, l'rustee Securities. 
K.C.2, have removed to Royal London House, 17, Finsbury | Bank Rate (30th June. 1932) 2% Next London Stock 


Square, London, E.C.2. 


Notes. 


Mr. Frank Medlicott, solicitor, of Carey Street, W.C., 
has been recommended by the Joint Conservative and 
Liberal Executive Committee as the prospective National 
Liberal Government candidate in the forthcoming by-election 
in Kast’ Norfolk. 

\n agreement between Germany and Czecho-Slovakia has 
been signed in Berlin settling legal questions arising out of the 
cession of the Sudetenland. It arranges for the transfer to 
German Courts of cases pending before Czecho-Slovak Courts 
at the time of the 

Messrs. Jones, Lang X& Co., 


cession. 


Chartered Surveyors, 


Auctioneers and Estate Agents, announce that as from 
Ist January, 1939, their firm will be amalgamated with 
Messrs. Wootton & Son. The title of the new firm will be 
Messrs. Jones, Lang, Wootton & Sons. The practice will be 
carried on at 17, King Street, 1.0.2, and at 51 and 53, South 


Audley Street, W.1. 


\ sessional 
Auctioneers’ and 


meeting of the members of The 
Estate Agents’ Institute will be held at 
29, Lincoln’s Inn Fields, W.C.2, on Thursday, 5th January, 
1939, at 7 p.m., when Major F. C. Cook, C.B., D.S.O., M.C., 
M.Inst.C..,) F.S.L., Chief Engineer of the 
Transport, will deliver a paper, in the form of a 
lecture, entitled * The Evolution of the Road.” 


evening 


lantern 


SOLICITORS’ EXAMINATIONS IN SCOTLAND. 

The professional examinations under the regulations 
prescribed by the General Council of Solicitors were held by 
the examiners in Edinburgh on 29th and 30th November and 
2nd December. 

For the First Professional Examination, Part) I (Book- 
keeping and Accounting), which was held in Glasgow, 
seventy-five candidates presented themselves, and _ fifty-one 
have received certificates of passing ; for Part IT of the First 
Professional Examination (Constitutional Law) one candidate 
presented himself and he has received a certificate of passing. 


also 


For the Third Professional Examination, Part I (Scots Law 
and Mercantile Law), forty-eight candidates presented 
themselves: of these twenty have passed and received 
certificates. For the Third Professional Examination, Part II 


(Conveyancing and other specific subjects), twenty-eight 
candidates presented themselves: of these nineteen have 
passed and received certificates. Two of these candidates 
were graduates in law who completed their qualification. 

Ten graduates in law, holding the degree of LL.B. or B.L., 
of the Scottish Universities, which exempted them from the 
examinations in law, have been reported by the examiners to 
the General Council as duly qualified to be admitted as 
solicitors 


RAILWAY ASSESSMENT AUTHORITY. 

The Minister of Health has appointed the following to be 
members of the Railway Assessment Authority for the period 
Ist January, 1939, to 31st oe 1943 

Mr. F. C. R. Douglas (L.C.C.). 

Sir George Etherton, Clerk of 
Councils Association). 


Lancashire C.C. (County 


Mr. G. Trevelyan Lee, formerly Town Clerk of Derby 
(Association of Municipal Corporations). 

Mr. H. J. Beavis (Metropolitan Boroughs Standing Joint 
Committee). 

Mr. J. A. Simpson, formerly Clerk of Woodford Green 


U.DB.C. (Urban District 

Mr. Neville Hobson, Clerk of Beverley 
District Councils Association). 

Sir J. Curtis, formerly Clerk of the 
Committee. 

Mr. J. kK. Tomley, Clerk of North Montgomeryshire 
Asse er Committees. 

Mr. S. Lord, formerly Borough Treasurer of Acton. 

The guerre mentioned in parentheses are the bodies by 
whom the respective members were recommended for appoint- 
ment to the Minister. All except Mr. Douglas, Mr. Hobson, 
and Mr. Lord were previously members of the Authority. 
The Chairman (Sir Joshua Scholefield, K.C.) is appointed by 
the Lord Chancellor. 


Councils Association). 


R.D.C. (Rural 


Birmingham Assessment 


and Clun 


Ministry of 





Exchange Settlement, Thursday, 12th January 1939. 


Middle t Approxi- 





—™ Flat . 
uD, oP | raeree pe, Yel 
1938 redemption 
ENGLISH GOVERNMENT ae £ a. 4. 2 ae, 
Consols 4% 1957 or after A 104 }xd 316 4'312 8 
Consols 247, : ” ‘ | JA 10 7 311 5 
War Loan 3407, “1952 or r after sek JD 9737 311 7 
Funding 4% Loan 1960-90 ... MN 1074314 5 3 910 
Funding 3% Loan 1959-69 ... .. AO 94413 3 6/3 510 
Funding 23% — 1952-57 ... a JD 924'219 6'3 6 2 
Funding 24% Loan 1956- 61 : ree AO 862° 217 8 37 3 
Victory 4% Loan Av. life 211 years ... MS 107 314 9 310 6 
Conversion 5‘ %, Loan 1944-64 .. MN 1093411 4 218 6 
Conversion 34° Loan 1961 or after 40 984 (311 3 
Conversion 3% L — 1948-53 or MS| 984 '3 011° 3 2 9 
Conversion 24% ¥, Loan 1944-49 .. AO 953/212 4/3 0 7 
National Defence 1. oan 3% 1954-58 JJ 96 32813 8 @ 
Local Loans 3% Stock 1912 2 orafter JAJO 83 312 3 - 
Bank Stock... i oa .. AO 329} 3 12 10 
Guaranteed 23% Stock (Irish Land 
Act) 1933 or after ... on JJ 80 3 8 9 
Guaranteed 3% Stock «(Irish Land 
Acts) 1939 or after . ‘ bie JJ 85 3.10 7 
India 44% 1950-55 MN I11 411;3 610 
India 34% 1931 or after JAJO 894 318 3 _ 
India 3°% 1948 or after ; JAJO 752,319 2 — 
Sudan 44% 1939-73 Av. life 27 years FA 105 Ls 314 2S 
Sudan 4% 1974 Red. in part after 1950 MN 1054 31510 3 8 8 
Tanganyika 4% Guaranteed 1951-71 FA 106 315 6/3 7 8 
L.P.T.B. 447%, “'T.F.A.” Stock 1942-72 JJ 1024 4 710 312 2 
Lon. Elec. T. F. Corpn. 24% 1950-55 FA 893/215 10° 3 6 5 
COLONIAL SECURITIES 
Australi. (Commonw’th) 4% 1955-70 JJi 974, 421143 9 
Australia (Commonw’th) 3% 1955-58 AO 824'312 9/4 6 5& 
*Canada 4% 1953-58 is .. Msi 1088/1313 9/3 5& & 
*Natal 3% 1929-49 .. a «wm 20 134 218 Se 
New South Wales 33% 1930-50 ss JJ) 92 (316 114 7 & 
New Zealand 3% 1945 ee a AO 87 39 0/5 8 5 
Nigeria 4% 1963 is iis _ AO 1074 314 5 31010 
Queensland 34% 1950-70 —... ie JJ; 903 |3 17 4;4 OL 
*South Africa 34% 1953-73 ... _— JD;| 1003 '3 9 8;3 9 1 
Victoria 34% 1929-49 ind 410 934 31410) 4 5 0 
CORPORATION STOCKS 
Birmingham 3% 1947 or after bee JJ 383 312 3 - 
Croydon 3% 1940-60 aa _ AO 93 3406013 82 3 
*Essex County 34% 1952-72 ies JD 100 310 0 310 0 
Leeds 3% 1927 or after : a JJ 82 313 3 - 
Liverpool 34% Redeemable by agree- 
ment with holders or by purchase... JAJO 964 3 12 6 - 
London County 24% Consolidated 
Stock after 1920 at option of Corp. MJSD 68 313 6 - 
London County 3% Consolidated 
Stock after 1920 at option sein MJSD 814 313 7 
Manchester 3% 1941 or after R FA 83 312 3 — 
Metropolitan ( ‘onsd. 24% 1920-49 ... - MJSD 944 21211/)3 111 
Metropolitan Water Board 3% “A” 
1963-2003... — a . AO 8 (311 5/312 11 
Do. do. 3% “ B” 1934-2003 MS 85 310 7/311 11 
Do. do. 3% “ E ” 1953-73 JJ; 933 '3 4213 6 8 
*Middlesex County Council 4% 1952 MN 106 315 6'3 9 O 
* Do. do. 44% 1950-70 ‘ .. MN 110 QQ llo'3 9 4 
Nottingham 3% Irredeemable .. MN 82 313 2 
Sheffield Corp. 34% 1968... re JJ 100xd 310 0 310 0 
ENGLISH RAILWAY DEBENTURE AND 
PREFERENCE STOCKS 
Gt. Western Rly. 4% Debenture JJ 1O0dxd 38 19 7 - 
Gt. Western Rly. 43% Debenture ... JJ 1W6)xd 4 4 6 
Gt. Western Rly. 5‘ vo ‘Debe snture JJ 119dxd 4 3 8 
Gt. Western Rly. 5% Rent Charge ... FA Ll5$xd 4 6 7 
Gt. Western Rly. 5°, Cons. Guaranteed MA 107§ 4 13° 0 — 
Gt. Western Rly. 5% Preference MA 814, 6 2 8 -— 
Southern Rly. 4% Debenture bs JJ 993 1'4 0 5 _ 
Southern Rly. 4% Red. Deb. 1962-67 JJ 1044 316 7'314 2 
Southern Rly. 5% Guaranteed - MA 11444 7 4 - 
Southern Rly. 59% Preference MA 914 5 9 3 — 


* Not available to Trustees over par. 
¢ In the case of Stocks at a premium, the yield with redemption has been calculated 
at the earliest date; ir the case of other Stocks, as at the latest date 














